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RICHARD F. LYON, JUDGES. 
CHARLES J. JENKINS, 


CoNSTANTINE Woop, plaintiff in error, vs. CoosA AND 
CuarrooGaA River Rar~roap Company, defendant in 
error. 


1. The book of minutes or original entries kept and made by Commis- 
sioners appointed by the Legislature for the organization of a coupora- 
tion, is admissible as evidence in a suit against a subscriber for stock 
in such company. 

2, The charter of the Coosa and Chattooga River Railroad Company 
provides that ‘‘no subscription (for stock in such company) shall be 
received and allowed, unless there shall be paid in to the Commission- 
ers, at the time of such subscription, the sum of five dollars on each 
share subscribed.’’ In a suit by the corporation against one of the 
subscribers for stock, for installments on his subscription, who had not 
paid in the five dollars a share at the time of subscribing: Held, That 
such subscription was void, and could not be.enforced, although the 
subscriber had promised to pay the installments as called for—had 
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attended and voted as a stockholder in meetings of the stockholders in 
said company. 

8. A subscriber for stock in a corporation with an unconditional charter, 
will not be permitted, in a suit against him by the corporation for the 
recovery of installments on his stock subscription, to inquire into, and 
contest, the validity of the charter, or the right of the corporation to its 
use, although he may, to the legality and validity of his individual sub- 
subscription. 


Complaint in Walker Superior Court. Tried before Judge 
WALKER, at the February Term, 1861. 


The Coosa and Chattooga River Railroad Company 
brought their action in Walker Superior Court, against 
Constantine Wood, to recover the sum of $75 00, the in- 
stallments due on five shares of stock in said company, 
subscribed by said Wood. 

Defendant pleaded the general issue, and, in addition 
thereto, that the company had not complied with their char- 
ter; that he subscribed his stock previous to the time of 
organization of said company, and that a large portion of its 
stock has since been illegally transferred to another charter, 
without the consent of the stockholders. 

The case was tried at the February Term, 1861. Plaintiff 
read to the jury, from a small book, the following paper : 


GEORGIA—WALKER CouNTY: 

We, the undersigned subscribers, agree to pay to the Com- 
missioners of the Coosa and Chattooga River Railroad Com- 
pany the number of shares of stock annexed to our names, at 
one hundred dollars per share, when said company shall be 
organized, in such installments as may be called for by the 
directors. Sept. 5, 1856. 

CONSTANTINE WOOD, 
JAS. M. EASTERLING, 
R. M. POWELL. 


Plaintiff then introduced THomas E. Parron, to whose 
competency defendant objected, because it appeared from the 
preliminary examination of the witness that he was a stock- 
holder in the company. The objection was overruled, the 
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Court holding the witness competent for the purpose for 
which he was offered, and he testified that a certain book 
shewn to him, was kept by the commissioners appointed 
under the act of the Legislature organizing the company, for 
the purpose of recording their proceedings as such commis- 
sioners. 

Plaintiff then introduced in evidence the following extracts 
from the book to which Patton’s testimony relates, to-wit: 


LAFAYETTE, Ga., 3d Nov., 1852. 


Two of the Commissioners for Ringgold, R. A. Ramsay 
and M. Dickson, met with the Commissioners of La Fayette, 
and elected James Hoge in place of R. N. Acock, resigned, 
and appointed the first Monday in December next as a gen- 
eral meeting. 


THOS. E. PATTON, Sec’ry pro tem. 


LaFayette, Ga., Nov. 7, 1853. 
At a meeting of the Commissioners for La Fayette this 
day, Spencer Marsh resigned his office as commissioner, and 
Edwin Dyer was appointed to fill the vacancy occasioned by 


his resignation. 
JAMES HOGE, Sec’ry pro tem. 


Srate or GEORGIA—WALKER CounTY: 

We, whose names are hereunto subscribed, agree to pay to 
the Commissioners of the Coosa and Chattooga River Rail- 
road Company the number of shares annexed to our names, 
at one hundred dollars each share, this 15th Oct., 1856. 


NO. SHARES. 





James Hogey......cccccesosesescescscsssscsccevecsecens 182 
Be, We, Tetris as sancssicecnreccasncsesssassenemecniaey 182 
Dh. DN aiveisesassiicinticinins tases 182 
Jolin CONT iscctcccesvivescincccssmstaniindionion 182 
Dan) Wee pivics ccensccsccesnsesessciccesnstonameninies 182 
John Gray, per Edwin Dyer, Ag’t,.........-000+ 182 
TERE Getic ts ces cctv endaiencsnnneses, sanmmmlpenepaiehin 182 


A. Bh. COIR ic 0csscd Seciccvessincamessivstaaehs 182 
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GEORGIA—WALKER CouNTY: 


We, the undersigned, Commissioners of the Coosa and 
Chattooga River Railroad Company, do hereby certify that 
we have proceeded according to the provisions of said char- 
. ter, and have received the above subscriptions of stock from 
those whose names appear above, with the number of shares 
to their names annexed, each share representing one hundred 
dollars. Given under our hands and official signature, this 
15th October, 1856. 

T. E. PATTON, Com’r, 
JAMES HOGE, Com’r, 
EDWIN DYER, Com’r. 


GEORGIA—CHATTOOGA CoUNTY : 

We, whose names are hereto subscribed, agree to pay to 
the Commissioners of the Coosa and Chattooga River Rail- 
road the number shares annexed to our names, at one hun- 
dred dollars each share, this 16th October, 1856. 








NAMES. NO. SHARES. 
EIR eeinnncnaniinnnnentcsneremmnneanann 182 ......18,200 00 
0s PE AIIIN,, .0s0 cite rnecsbnceetees convesow SES ......18,200 
IN esi canricnintnanenccianneencesen 182 ......18,200 00 

546 


Subscribed to Walker Commissioners....1,456 


2,002 

According to the provisions of said charter, and have re- 
ceived the above subscription of 546 shares, at one hundred 
dollars each, making, with the subscription received by the 
Commissioners of Walker county, two thousand and two 
shares, it being the requisite amount of said charter for or- 
ganization. 

A, P. ALLGOOD, Com’r, 

CHARLES PRICE, Com’r, 

BENJAMIN BRANNON, Com’r. 

LaFayette, 18th November, 1856. 
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According to previous notice published in the Southerner, 
a newspaper published in the town of Rome, Georgia, and 
also in the Courier, in the same place, in terms of the char- 
ter, the stockholders of the Coosa and Chattooga River Rail- 
road Company met for the purpose of organizing said com- 
pany, and it appearing that the requisitions of the charter 
have been complied with in the subscription of stock, and 
that the stock was represented, we proceeded to hold an elec- 
tion for the first board of directors of said company, and 
upon counting out the votes, the following persons were elec- 
ted: Edwin Dyer, {John D. Gray, Augustus B. Culberson, 
Lewis R. Gamble, James C. Wardlaw, Daniel Major, James 
Hoge. Given under our hands, ete. 
EDWIN DYER, Com’r, 
JAMES HOGE, Com’r, 
T. E. PATTON, Com’. 


Resolved, That the treasurer collect an installment of five 
per cent. upon the stock of our railroad company, and that 
the secretary of the board proceed to advertise for the pay- 
ment of the same, in terms of the charter. 

Resolved, That we call for au installment of ten per cent., 
to be due and payable on the first Wednesday in January 
next, and that the secretary publish notice of said call, in 
terms of the statute. 


To the introduction of all and every portion of these 
extracts, except the resolutions in regard to the instalments, 
the defendant objected ; the objections were overruled and 
the evidence admitted. 

“Plaintiff then read in evidence certain newspapers, shew- 
ing publication of the notice of the calls for, payment of 
stock. 

GREEN G. Gorvon testified: That the plaintiff had an 
office and place of business in La Fayette; had organized as a 
company and commenced work in constructing a railroad 
about August or September, 1858, and has continued to 
work, off and on, ever since; have graded some seven or 
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eight miles of the road, at an expense, he thinks, of $15,000 
or $20,000. 

A. H. Mirze testified: That the day before the return 
day to the Court at which defendant was sued, he was going 
to defendant’s house to serve the writ in this case, and met 
the defendant, who seemed to know what witness was going 
to see him for, and stated to witness that he was then going 
to town to pay up his stocks, or what was due on his stock, 
when witness told him if he would go and pay up like 
a man he would not charge any cost. 

The testimony was objected to by defendant, and the 
objection overruled. 

Plaintiff here closed. 

Defendant introduced as a witness, THomas E. Parroy, 
who testified, on being shewn the book, that the paper 
therein signed by defendant, Esterling & Powell, was in the 
handwriting of Mr. Hoge, and that witness acted as com- 
missioner when said paper was executed or subscription 
made, and that no money was paid at that time or any other 
in his knowledge. 

Defendant closed, and the Court charged the jury as fol- 
lows : 

1. The defendant does not deny subscribing the agreement 
introduced in evidence, but insists that he has two grounds 
of defense: 1st. That there is no such corporation as the 
Coosa and Chatooga River Railroad Company; and 2d. 
That if there be such a corporation he is not a member of it, 
not haviug done anything. sufficient to bind him to pay the 
stock. 

2. The burden of proof is on the plaintiff in these two 
issues. When the plaintiff introduced the act of incorpora- 
tion; the record of the proceedings of the charter com- 
missioners certifying that all the requisites of the charter 
had been complied with; the election of officers by the 
stockholders; the books of the corporation containing an 
account of their proceedings, and proved a user of the 
privileges of the franchise; that the company had a place 
of business to carry out the objects for which they were 
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incorporated, and that the business has been managed by 
directors so chosen, and that the corporation has gone on 
and expended considerable sums in forwarding the business 
of the corporation, a prima facie case of the existence of the 
corporation according to the terms of the charter is shown, 
which, if not rebutted, would be sufficient to authorize you 
to find the issue in favor of the plaintiff. 

3. Something has been said about the recitals in the cer- 
tificates by the commissioners, and I have been requested to 
charge that they are no evidence in this case. This I can 
not do. All of the certificates are evidence, and when they 
say the requisites of the charter, preparatory to organization, 
were complied with, this is prima facie evidence of the facts 
so recited. 

4, Again, defendant insists that the corporation may have 
a legal existence, yet he is not asmember of it; because, at 
the time of subscribing, he did not pay $5 00 per share on 
the amount subscribed ; and notwithstanding he agreed to 
pay the five shares in such instalments as may be called for 
by the directors, his failure to pay the five per cent. ren- 
dered his undertaking nugatory, and relies upon the case of 
Napier et al. vs. Poe eé¢ al., 12 Ga. R., 170, as an authority 
in his favor, and if all of the opinion delivered in that case 
be law applicable to this case, defendant is protected by it. 

The plaintiff says that the porticn of the opinion relied 
on is mere obiter and cannot be applied in this case under 
any proper view of the decision, because that was a contest 
between two sets of subscribers as to which should be 
allowed to subscribe for the stock under a bank charter, and 
that was the only question properly before the Court for 
adjudication. And again, as said by the Judge of the 
Supreme Court, in Mitchell vs. Rome Railroad Company, 17 
Ga. R., 591, there is not the same reason why the payment 
of some part of the stock in a railroad corporation should 
be made a condition precedent to the corporation going 
into operation that there is that the payment of some part of 
the stock of a banking corporation should be made a con- 
dition precedent to such a corporation going into operation ; 
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for if a bank fails the public suffer—if a railroad company 
fails the stockholders suffer. 

Plaintiff further insists that the payment of the five per 
cent. was a provision in its favor, and if the commissioners 
and the corporation saw proper to receive and allow the sub- 
scription without it, and affirms and accepts it as valid, that 
defendant can not set up this indulgence to himself as a 
release, because there is nothing in its character which makes 
such subscription void. On this subject I charge you that it 
is no defence to this action that the commissioners waived 
the necessity of defendant’s paying the five per cent., and 
that it does not lie in his mouth to say that his subscription, 
so received and allowed by the commissioners, is for that 
reason void. 

5. Here it is not denied that the plaintiff has gone for- 
ward in making the road,’several miles have been graded at 
a considerable expense, various rights have accrued and 
obligations been incurred, and it is admitted that defendant, 
when sued, said he was going to La Fayette to pay the “calls” 
on his stock, and was thus recognizing both the existence of 
the corporation and his liability to pay this stock. These 
facts, not controverted by counsel, are proper to be taken 
into consideration in deciding whether the defendant is liable 
in this case or not. 

6. Counsel for defendant request the Court to charge the 
jury that although they may believe, under the instructions 
given them by the Court, that the subscription of defendant 
was a good one-and constituted him a subscriber, yet, before 
the plaintiff had a right to call on the defendant to pay up 
any portion of his stock so subscribed by him, the plaintiff 
must prove to your satisfaction that two thousand shares of 
the capital stock of said company, including that subscribed 
by defendant, had been subscribed for, and $5 00 on each 
share paid at the time of subscription. I can not give this 
charge. 

To the charge of the Court and the refusal to charge as 
requested, defendant excepted. 

The jury found a verdict in favor of the plaintiff, and defen- 
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dant filed his bill of exceptions, complaining of the rulings of 
the Court in admitting the evidence objected to, the charge 
of the Court as given, and the refusal to charge as requested 
by defendant. 


DovuGHERTY, DaBney, Farris, for plaintiff in error. 


UnpErRWoop, Wricut, CuLBERSON, for defendant in 
error. 


By the Court.—Lyon, J., delivering the opinion. 


This was an action by the Coosa and Chattooga River 
Railroad Company, in the Superior Court of Walker county, 
against Constantine Wood, for the sum of $75 00; two 
installments of five and ten per cent. on five shares in the 
capital stock of said company, for which said Wood is alleged 
to be a subscriber therein. 

On the trial, the plaintiff in said action offered in evi- 
dence the original book, kept by the commissioners appointed 
by the charter for organizing said company, for the purpose 
of entering and recording therein their proceedings as such 
commissioners, together with the acts, resolutions and pro- 
ceedings of said commissioners, as recorded therein; said 
book having first been identified as the book of original 
entries, by the suppletory oath of Thomas Patton, one of the 
stockholders, (whose testimony for that purpose was objected 
to by defendant, but waived in the argument before us.) The 
defendant objected to the entries therein as evidence against 
him. The Court overruled the objection, and that is the 
first ground of error complained of. 

1. We do not think the objection well taken. This was 
the book or minutes of the action of the commissioners, 
appointed in the charter for the organization of the com- 
pany. They were required to keep books of subscription, 
sum up and certify the amount of the same, to organize the 
company, and make a record of their proceedings in the elec- 
tion of the board of directors. These entries, put in evidence, 
are the acts done by said commissioners, in their official 
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capacity, and in pursuance or execution of their powers, vested 
in them by their charter, and could not have been preserved 
or proven well in any other way. The rule of evidence on 
this subject is, that entries made by third persons, in the dis- 
charge of their official duties, are admissible as evidence, 
when the entry is one that it was the duty of such person to 
make, or when it belonged to the transaction, as part thereof, 
or its usual and proper concomitant. It must speak only to 
that which it was his duty or business to do, and not to extra- 
neous or foreign circumstances. The party making it must 
have had competent knowledge of the fact, or it must have 
been part of his duty to have known it. There must have 
been no particular motive to enter that transaction falsely, 
more than any other, and the entry must have been made at 
or about the time of the transaction recorded. In such cases 
the entry is admitted as original evidence, being part of the 
res geste. Here the entries put in evidence were such as 
were the duty of the commissioners to make, and which 
belonged to the transaction as parts thereof. They speak 
only to those things which were their duty to do. They 
not only had knowledge of the facts, but it was their duty to 
know them, and there was no particular motive that this 
Court can see, or has been suggested, to enter these transac- 
tions falsely, more than any other, and they were made at or 
about the time of the transaction recorded. ‘Tiere the entries 
relate to the meetings and actions of the commissioners as 
such, to the subscriptions of stock, the amount of the same, 
and the election and organization of the board of directors 
and the company—just what the charter required of them as 
commissioners, , 

The remaining exceptions are to the charges, and refusal to 
charge‘on request of counsel for defendant. 

The defendant relied on two grounds of defense to the 
action : 

1. That his individual subscription had not only not been 
made in terms of the charter, but that it had been received 
and allowed by the commissioners in direct violation of its 
express provisions in this, that the sum of five dollars on 
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each share had not been paid in to the commissioners before 
such subscription had been received and allowed, and that 
such subscription was therefore not obligatory on them, and 
could not be enforced by the corporation. 

2. That the company had not been organized in pursuance 
of the provisions of the charter, by the actual subscription of 
two thousand shares in the capital stock of said company in 
terms of the charter before its organization by the commis- 
sioners, and, therefore, the plaintiff could not recover: in 
other words, that the corporation were illegally exercising 
the franchise of this legislative grant of incorporation. 

The first position goes only to the liability of the defend- 
ant to pay for his stock ; and the second, to the validity of 
the charter. 

2. As to the first position: The provisions of the charter 
on this subject are as follows: “and no subscription shall be 
received and allowed, unless there shall be paid to the commis- 
sioners, at the time of such subscription, the sum of five dol- 
lars on each share subscribed, for which the commissioners 
shall give to the subscriber a certificate, setting forth the 
number of shares taken by each subscriber, and amount per 
share paid them.” It being in proof that this provision of 
the charter was not complied with by the defendant at the 
time of subscription, or since; in fact, the amount then re- 
quired to be prepaid formed a part of the sum for which this 
suit was brought. The Court charged the jury, that “it is 
no defence to this action that the commissioners waived the 
necessity of defendant’s paying the five per cent., and that it 
does not lie in his mouth to say that his subscription, so re- 
ceived and allowed by the commissioners, is, for that reason, 
void.” Was that charge right? We think that it was not. 
The commissioners were the appointed agents of the Legis- 
ture to open books and receive subscriptions to the capital 
stock of the company; but in the exercise of this power 
they were limited to the terms and manner of subscription 
prescribed by the Legislature, from which the power was 
derived, and a subscription taken or allowed by them in vio- 
lation of their instructions, as contained in the grant, is void 
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and of no effect whatever. Here the commissioners were 
expressly prohibited from receiving and allowing any sub- 
scription, unless the sum of five dollars on each share was 
paid to them at the time of subscription. Yet this subscrip- 
tion was received and allowed without the payment of five 
dollars on each of the shares at the time of subscription, or 
at any other time before or since. Such subscription, there- 
fore, was not only without authority, but in direct violation 
of express instructions, and is, therefore, void. It does not 
invest the subscriber with any of the privileges of a corpo- 
rator, nor does it render him liable therefor as a subscriber, 
stockholder, or otherwise. 

The principle here stated is expressly recognized in Poe vs, 
Napier, 12 Ga., 182. That was a contest between two sets 
of subscribers to the capital stock of the Manufacturers’ 
Bank of Macon. Robert Collins and others, the first sub- 
scribers in point of time, subscribed for the whole amount of 
the capital stock, paying to the commissioners ten per cent. 
in drafts, at thirty days, on New York, and partly in drafts 
on the banks in Macon, which drafts, when due, were paid 
in specie. Leroy Napier and others, the second set, subse- 
quently offered to subscribe for the whole amount, tendering 
to the commissioners ten per cent. in cash. The charter pro- 
vided, amongst other things, that: “ When the amount of 
$250,000 00 shall have been subscribed, bona fide, and the 
sum of ten per cent. thereon shall have been paid in gold or 
silver, or the bank notes of this State paying specie,” an 
organization was authorized. Napier and _ his associates 
claimed that the first subscription was illegal, because, under 
the act of incorporation, it was the duty of the commissioners 
to disallow all subscriptions, unless accompanied by the actual 
payment of money, or a tender of it in gold, silver, or the 
notes of specie-paying banks. This brought up the question 
involved in this case directly for the adjudication, and this 
Court, on the point made, says: “If, indeed, it is true that 
the act requires the money to be paid at the time when the 
subscription is made, then I admit that there is no escape 
from the conclusion of the counsel for the plaintiff in error. 
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For, if that is required, the subscription would be void, no 
matter what other evidence is furnished in the record that the 
subscription is bona fide.” But the Court held, that the 
subscription and payment of ten per cent. were not required 
by the act to be done simultaneously, and that the subscrip- 
tion was not therefore void. This opinion was not an obiter 
dictum, but was an adjudication, necessarily, of the point 
involved, and we reiterate and re-affirm that decision asa 
sound exposition of the law on this question. Again, in 
Mitchell vs. The Rome Railroad Company, 17th Ga., 574, 
the Court re-asserted the same principle. In that case the 
note sued upon was given in place of payment of cash of the 
first installment for stock. The 4th section provided: ‘“ Upon 
the subscription for shares in said stock, the subscribers shall 
pay the sum of five dollars upon each share subscribed for 
by such subscribers: Provided, that said company may com- 
mence the construction of their railroad and boating so soon 
as three thousand (shares) shall be subscribed.” Mitchell 
insisted, that as the five dollars on each share had not been 
paid in before organization, the organization was illegal, and 
the acts done under the same not binding.” The Court held, 
that the subscription might be made at one time, and the 
payment of five dollars per share at another: that the pay- 
ment of the five dollars per share was not a condition prece- 
dent, either to the existence of the company as a corporation, 
or to its right to commence business. ‘“ Doubtless,” says the 
Court, “if this payment were a condition precedent to organ- 
ization, the acts done by the company, unless this condition 
had been complied with, would be void.” And void, not- 
withstanding any subscriber might have participated in them, 
and given them his sanction, or might have taken part in any 
pretended organization, and even have become a director 
under a pretended organization. Here we might end the 
discussion on this point, but as other adjudications were re- 
ferred to and relied on in the argument, on both sides, it is 
necessary that I should notice them, which I will do as briefly 
as possible: 

The first case referred to, and relied on, in support of the 
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decision of the Court below, is that if Jenkins vs. Union 
Turnpike Co., 1 Caines N. Y. Rep., 481. In that case suit 
was brought for the amount of two installments or calls on 
subscription for stock in the company. The charter required 
that “every subscriber shall, at the time of subscribing, pay 
in to either of the said commissioners the sum of ten dollars 
for each share subscribed.” This payment had not been 
made. It was insisted, that a recovery could not be had, 
because there was no consideration for the promise, the ten 
dollars not having been paid; that was urged as a distinct 
objection to the recovery, in connection with the want of con- 
sideration. 2, That the commissioners did not give the notice 
required by the act, to choose directors as soon as one thou- 
sand shares were subscribed. 3. That no order of the presi- 
dent, directors and company, requiring the payment of the 
installment in question, was stated in the declaration. 4. That 
the mode of enforcing subscription for stock prescribed by 
charter, in case of non-payment,.was by forfeiture, and not 
by suit. 

The Superior Court overruling the several objections, 
held that the subscription was recoverable. Courts since 
that time have been in great doubt as to the ground on 
which the Court made that decision. The charter prescribed 
the form of subscription to be made; and the subscription 
having been made in that form, the Court says: “ We can 
not discover any ground, on which the promise ought to be 
considered as void. The subscription was taken by com- 
missioners, who were authorized to receive it, and in the 
form prescribed by the act. That form contains an absolute 
promise to pay the money to the president, directors, and 
company. On one side the interest of the company in sell- 
ing the shares, and the public advantage to be derived from 
the success of the institution, and on the other the expected 
profit to accrue from the stock, were sufficient consideration 
to uphold the promise. By force of the act itself, also, it 
must be considered as good. The Legislature must also have 
intended, that it should be obligatory; for else the formal 
manner in which it was prescribed to be taken, would be sense- 
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less and nugatory. In relation to the non-payment of the 
$10 00 per share, at the time of the subscription, the Court 
says, that “the subscription was for the full sum originally 
due for each share. The $10 00 on each share were due 
immediately, and the engagement with respect to that sum, 
was like a note or obligation payable on demand. The con- 
tract was complete, and the defendant had a right to tender 
the payment of the $10 00 and demand its performance on 
the part of the company, who had an equal right to enforce 
it against him.” Now it must be manifest, that whatever 
may have been the ground on which the Court put its 
decision, it was not impressed with the conviction that the 
subscription was in derogation of the charter, or that the 
commissioners violated their duty in receiving the subscrip- 
tion. without the payment of the $10 00; that was not 
regarded as a condition precedent, but that inasmuch as the 
subscription was made in accordance with the form prescribed 
by the charter, it was a good and valid one. Here, then, is 
the difference between that case and the one before us: In 
that a form of subscription was prescribed that was followed 
by the subscribers. The commissioners were not prohibited, 
asin this, from receiving and allowing subscription unless 
the $10 00 were paid at the time. The Court, in that case, 
regarded the charter as complied with; in this we hold its 
plain letter to have been violated. That adjudication, there- 
fore, can not be an authority in this case. From the decision 
of the Superior Court an appeal was taken in this case to 
the Court of Errors, and on the hearing, the judgment of 
the Superior Court was reversed, on the ground, that the 
subscription was void for the non-payment of the $10 00 at 
the time of subscription. The Court says: “The acts to be 
performed by the commissioners were merely preparatory to 
its (the corporation’s) creation. To give effect to their acts, 
their power must be strictly pursued. They had no discre- 
tion or latitude of action. Their line of conduct was marked 
with the utmost precision. They were directed to exact 
from the persons who were to be admitted members of the 
corporation, both subscription and payment as a condition 
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precedent to their admission. If they omitted either to sub- 
scribe, or to pay, they did not come within the terms of 
admission. If so, the bare act of subscription was wholly 
nugatory. The subscribers who were to meet, could only 
constitute themselves such within-the-imtent~of thi@=statute. 
by a compliance with the terms prescribed by it. When the 
corporation was organized, the directors might dispense with 
the exaction of the first payment. But if they did so, there 
was no ground for extending the doctrine of relation, to the 
transaction, so as to bring it within the rules applying to 
mutual contracts. For if the doctrine of relation is to be 
applied, it will carry it to a period beyond the existence of 
the body politic, with whom the contract is supposed to have 
been made. If the defendant had affirmed the contract, in 
all time intermediate the afirmance and the subscription, the 
contract had been suspended. Now it is a well established 
rule, that to give effect to mutual contracts, a unity of time 
as to their commencement, so as to bind both parties from the 
same point of time, is essential. It did not constitute a con- . 
tract, for the contract, if any, was: “I agree to pay $25 00 
for every share I acquire by this subscription,” and if none 
were acquired none were to be paid for. 1 Caine’s Reports, 
86. And this latter ruling has been constantly adhered to 
since that time by the Court of New York, as the law of 
that State on this subject, and we think it decidedly the 
better decision upon principle and reason. Goshen Turn- 
pike Co. vs. Hurtin, 2 Johns, 217; The Highland Turn- 
pike Co. vs. McKean, 11 Johns, 98. Two other cases were 
referred to and relied on, McRae vs. Russell, 12 Iredell, 244. 
Jf” that case the subscriber for stock was required to pay the 
“commissioners, $5 00 on each share subscribed, and on non- 
payment the subscription was declared void. The subscriber 
had not paid this sum, but instead, had given his bond, on 
which the suit was brought. Chancellor Ruffin held, that “it 
is true, the act says his subscription was void, unless he paid 
the first installment. That only proves, that no recovery could 
be had on the subscription. But it does not show, that if 
instead of paying cash he got a receipt for it by giving his 
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bond, the bond would also be void.” So in the other case 
of the Greenville and Columbia Railroad Company vs. 
Woodsides, 5 Rich. S. C. Rep., 145. The subscriber, at the 
time he subscribed for the shares in the company’s stock, did 
not pay, as directed by the charter, $25 00 in money, but 
gave his note to commissioners on which the suit was 
brought. The Court held: “If the defendant had done no 
more than subscribe for the shares there would be authority 
for saying, that a subscription without payment was a viola- 
tion of the terms on which the charter was granted, and a 
fraud on the public.” “Here the defendant gave his note 
for the payment, and received his receipt for the same as 
money.” He was, therefore, held liable. 

One other case was referred to and relied on by counsel 
for defendant in this record—that of Tar River Navigation 
Company vs. Neal, 3 Hawks’s Rep., 20; but as that case is 
applicable to the next point, and not this, I will notice it 
more particularly in that connection. The identical case 
made in this case was considered in the Supreme Court of 
Pennsylvania: Hibernia Turnpike Company vs. Henderson, 
8 Sergeant & Rawle, 217. That was a suit to recover the 
sum of five dollars for a subscription for a share in that com- 
pany. In the charter‘it was provided “ that every person 
offering to subscribe in the said books, shall previously pay to 
the attending commissioners the sum of five dollars for each 
and every share to be subscribed.” The Court held the pay- 
ment of the five dollars a condition precedent to the becom- 
ing a subscriber or shareholder, and as this payment was not 
made, that the subscription was void, and could not be en- 
forced. Using this strong language, “ Words more strong, 
. and an intention more clearly expressed, to make the pay- 
ment of the five dollars a condition precedent to the subscrip- 
tion, can not be conceived. By what authority, then, could 
the commissioners, or the corporation, dispense with the con- 
dition? A corporation being the mere creature of law, can 
act in no other manner than the law prescribes, and must not 
be permitted to enter into a contest with the Legislature con- 
cerning the policy or expediency of the terms which have 

VoL, xxxu—l19, 
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been dictated.” Assuming that it was the intent of the law 
that no subscription should be received, without a previous 
payment of the five dollars a share, the case will be reduced 
to this simple question: Can a contract be enforced in a 
Court of justice which was made in violation of an Act of 
Assembly? It is not the first time this question has been 
asked in this Court, and it has received but one answer, 
“the contract cannot be enforced.” I consider the contract in 
this case as void ab initio. The commissioners had no right 
to receive the subscription, or the corporation to ratify it. 
Tt was flying in the face of the law under which they drew 
their breath. I would willingly have supported this action, 
if possible, because it is with aa ill grace that a man puts 
his hand to a contract, by which he expects to be benefitted, 
and afterwards refuses to comply with it. But it has struck 
me in one strong point of view, on which I cannot shut my 
eyes. The subscription was taken in direct opposition to the 
Act of Assembly. It was, therefore, void. So of this case. 
The corporation depended for its existence purely on the will 
of the Legislature, who had the power and the right to dic- 
tate the terms and conditions on which one could become a 
member thereof, and entitled to the privileges and benefits of 
the grant. The condition prescribed in this charter to mem- 
bership, was the payment of five dollars on each share sub- 
scribed, at the time of such subscription, and without which 
no subscription “should be received or allowed.” The sub- 
scribers had not paid the five dollars; hence, his was no 
subscription ; it amounted to nothing, and could not be col- 
lected; for, to allow such subscription enforced, would be to 
amit the subscriber a member of the corporation against the 
express declaration of the statute. This cannot be. If is 
said that the defendant has ratified his subscription by offer- 
ing, subsequently, to pay calls on that subscription, by voting 
in the organization, and otherwise acting as a member of the 
corporation. These were not the things prescribed by the 
act to enable him to become a member of the corporation. 
How can they have that effect when the terms of admission 
prescribed have not been performed? It is said, too, that the 
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company has been organized on the faith of his subscription, 
and that of others; that the company have commenced the 
building of the road, and have expended large sums of 
money on the same; and that to allow the defendant to avoid 
his subscription, on the score of its illegality, or otherwise, 
would be to allow him to commit a fraud on others, who have 
subscribed innocently and in good faith, by compelling them 
to have the burden of his subscription as well as their own. 
If this were an action by one who had subscribed for stock 
on the faith of this subscription, believing it to have been 
made in compliance with the charter, and who had been in- 
jured thereby, this might be a good argument to authorize a 
recovery in such action; but it cannot be a reason to author- 
ize a recovery by the corporation of a subscription made in 
direct violation of the charter. 

Counsel for plaintiff in error requested the Court to charge 
the jury, that “Before a right to call on the defendant to 
pay up any portion of stock (allowing his subscription to be 
good) so subscribed by him, the plaintiff must prove to their 
satisfaction, that two thousand shares of the capital stock, 
including that subscribed by defendant, has been subscribed 
for, and five dollars on each share paid at the time of sub- 
scription.” The Court refused to give the charge, and this 
forms the third ground of exceptions. 

We hold that this request was properly refused. The 
question made in this request differs from that involved in 
the charge already discussed, in this, that it goes to the valid- 
ity of the charter, the organization of the company under it, 
and the right of the corporators to the use of it. The other 
goes only to the liability of this particular subscriber. The 
one depends upon the will of the Legislature, the other upon 
the legality of the contract of the defendant under the char- 
ter. While the defendant cannot avail himself of the one as 
a defense to an action by the company against him, he may 
of the other. Hecannot say that the corporation with whom 
he has treated or dealt, as a corporation, is not rightfully in 
the exercise of its powers, because the company having been 
established by the Legislature, and in the manner pointed out 
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by the act ; although the commissioners appointed by the act 
to organize the company, may have improperly exercised the 
powers conferred upon them. Those in possession, and 
actually in the exercise of the corporate rights, shall be con- 
sidered as rightfully there against wrong doers. The validity 
of the charter, the right of those in possession to its use, 
cannot be called in question collaterally, but only at the in- 
stance of the government, in a proceeding instituted directly 
for that purpose. If there has been an usurpation, it is upon 
the right of the sovereign alone, and its acquiescence therein 
is a waiver of the usurpation, and evidence that all things 
have been righfully performed. Tar River Navigation Co, 
vs. Neal, 3 Hawks., 520. Kisha, Coquillas and Centre 
Turnpike Co. vs. McConaly, 18. &R., 144. Slee vs. Bloom, 
5 Johns. Ch. 381. Williams vs. Southern Bank, 25 Ga., 536. 
Let the judgment be reversed. 





JoHN KIvxet, plaintiff in error, vs. THE SraTE oF GEorR- 
GIA, defendant in error. 


1. On the trial of an indictment for carrying weapons in violation of 
law, the Judge charged the jury, ‘‘ that if the defendant carried the 
pistol, with only the butt exposed to view, and the barrel concealed, 
this was not carrying it in an open manner and fully exposed to view, 
and they would be authorized to find him guilty:’? Held, That this 
charge was erroneous. The charge should have been, ‘that if the 
defendant carried the pistol, so exposed to view, that it could readily 
be seen and recognized as a pistol, by one having his person in view, 
he carried it, in legal contemplation, in an open manner, and fully 
exposed to view ; but if it were so far concealed, though partially ex- 
posed, that it could not be readily seen and recognized as a pistol, it 
was carried ina manner forbidden by the statute, and the defendant 
was guilty.” 


Indictment for misdemeanor, in Chattooga Superior Court. 
Tried before Judge Dawson A. WALKER, at September Term, 
1860. 
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John Killet was indicted for carrying a pistol, in violation 
of the statute of this State against carrying weapons con- 
cealed. 

The testimony adduced on the trial showed that on the 
26th day of December, 1859, and during Christmas holidays, 
the defendant with quite a number of other persons, were 
assembled at the house of a Mr. McCollum, in Chattooga 
county, and that the defendant had a single-barreled pistol, 
which he was frequently shooting—that all the persons pres- 
ent seemed to know that he had the pistol, and could gener- 
ally see it entire, when they looked at defendant—that once, 
during the day, a witness saw him have the pistol at his side, 
under the waistband of his pantaloons, with the butt stick- 
ing out and the barrel concealed. 

After the testimony had closed, the presiding Judge charged 
the jury, that “if the defendant carried the pistol in his 
pocket, with only the butt exposed to view, while the barrel 
was concealed, this would not be carrying it in an open man- 
ner, and fully exposed to view, and under this state of facts 
you would be authorized to find the defendant guilty.” 

The jury found the defendant guilty. 

Counsel for defendant then moved for a new trial, on the 
grounds— 

1st. That the verdict was not sustained by the evidence, 
contrary to the evidence, without sufficient evidence, and con- 
trary to law. 

2d. That the verdict was contrary to the charge of the 
Court. 

3d. That the charge of the Court (as herein before set 
forth,) was contrary to law. 

‘fhe presiding Judge overruled the motion, and refused to 
grant the new trial, and the writ of error in this case is 
brought to reverse that judgment. 


JosEpH GLENN and J. A. GLENN, for plaintiff in error. 


J. A. W. Jonnson, (Solicitor General,) for defendant in 
error. 
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By the Court—JENKInS, J., delivering the opinion. 


The question upon which this case turns, as stated in the 
second exception, was decided after careful consideration at 
our recent sitting in Macon. 

The statute under which this indictment was framed, like 
all other statutes, must receive a reasonable construction, 
We are not satisfied with the construction given to it in the 
charge of the Court below, and have embodied our own in 
the judgment of reversal. 

Judgment reversed. 





Wiuu1aAM A. Nisbett, plaintiff in error, vs. WILLIAM J, 
CANTRELL, defendant in error. 


1, Three things are necessary to maintain a bill for a new trial—igno- 
rance of the defense at the time the judgment at law was rendered; 
diligence on the part of the complainant; and that adequate relief 
cannot be had at law. 

2. A bill which seeks a new trial, on the ground of newly discovered 
evidence, should set out what testimony was offered on the former 
trial, so that the Court can determine whether the newly discovered 
evidence is cumulative or not, and also, whether the evidence, if let 
in, would vary the verdict. 


Decision on demurrer to a bill in equity, made by Judge 
Dawson A. WALKER, at the October Term, 1860, of Gor- 
don Superior Court. 


William A. Nisbett instituted his action of trespass, quare 
clausum fregit, against William J. Cantrell and John R. 
Taylor, returnable to the September Term, 1857, of Gordon 
Superior Court, alleging, that in August, 1857, the defend- 
ant broke and entered his farm, demolished his fences, and 
carried away two hundred and fifty bushels of threshed wheat, 
and several stacks of unthreshed wheat, worth, in all, three 
hundred dollars, the property of the plaintiff, and did him 
other damage. 
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Taylor died before the case was tried. Upon the trial of 
the case, at common law, a verdict was rendered in favor of 
plaintiff against the defendant, Cantrell, for $100 00. Can- 
trell entered an appeal to a special jury, and the cause was 
tried on the appeal at April Term, 1859, when a verdict was 
rendered in favor of the defendant. 

The plaintiff made a motion for a new trial on the grounds: 
1st. Because the verdict was contrary to the evidence in the 
case. 2d. Because the verdict was contrary to the weight of 
evidence. 3d. Because the Court erred in excluding the 
record of a trial in the Justice’s Court, where the right of 
property was tried. 4th. Upon the ground of newly discov- 
ered evidence. The presiding Judge overruled the motion 
for a new trial, and his judgment was excepted to, and the 
case carried, by writ of error, to the Supreme Court, and by 
the decision of the Supreme Court, the judgment of the 
Court below was affirmed. 

The plaintiff then filed his bill in equity, in Gordon Supe- 
rior Court, alleging the foregoing facts, and also, that since 
the rendition of said judgments, he has ascertained and dis- 
covered new and material evidence, which, if it could be 
heard, would, and ought to, change the result of said trial on 
the appeal ; that he has ascertained that he can prove by 

‘William A. Moore and H. M. Moore, of the State of South 
Corolina, that the wheat which was seized and taken by de- 
fendant, in 1857, was plaintiff’s wheat, and that one of the 
said witnesses saw plaintiff sow it, or a part of it, and that 
he paid for cutting said wheat, and that the seed wheat by 
which the wheat in question was produced, was measured for 
plaintiff by one of said witnesses; that these witnesses re- 
sided in Gordon county at the time said case was tried, but 
were unfriendly to plaintiff at the time, and would not, and 
did not, disclose the facts, so that plaintiff could obtain the 
benefit of their testimony. 

The prayer of the bill was, that the judgments against the 
plaintiff be set aside, and a new trial awarded in the case. 

The defendant set up a demurrer to the bill on the ground, 
that the bill does not set out the pleadings and proceedings 
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in said case at common law, nor does it set out and specify 
the errors, if any, in said judgment, and that there is no 
equity in said bill, and that the allegations in the bill are so 
vague, indefinite, and uncertain, that no decree could be 
based thereon. 

After the argument had thereon, the presiding Judge sus- 
tained the demurrer, and dismissed the bill, and that decision 
is the error complained of. 


J. E. Parror and Mitner & Parrot, for plaintiff in 
error. 


Witi1AM H. Dasney, for defendant in error. 


By the Cowt—LumMPkIn, J., delivering the opinion. 


This bill is filed to obtain a new trial at law. Three 
things are necessary to the maintenance of the bill—igno- 
rance of the defense at the time the judgment at law was 
rendered ; diligence on the part of the complainant; and 
that adequate relief can not be had at law. (Taylor vs. Sul- 
livan, 15 Ga. Rep., 103). 

This was an action of trespass, for entering upon the 
premises of the plaintiff and taking and carrying away, 
some two hundred bushels of clean wheat, besides some 
stacks of unthrashed wheat. The first verdict was for the 
plaintiff; the defendant appealed; and the jury found for 
the defendant. A new trial was moved for and refused. 
The case was brought before the Court, and the judgment 
of the Court below was confirmed. 

The complainant bases his application upon the discovery 
of new testimony, which he thinks would vary the finding. 
The witnesses are: H. H. Moore and Wm. A. Moore, both 
of whom reside in South Carolina, but were residing in 
Gordon county, in this State, when the case was tried. One 
of them saw him sowing the wheat, or a part of it, and 
knows that he paid for the cutting of the wheat. The other 
was present when the wheat was measured to him, with 
which he planted the land. 
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The affidavit of these witnesses is not appended to the 
pill. It is said by complainant’s counsel that the testimony 
of these witnesses has been taken, and is filed in the Clerk’s 
office; but it has not been seen by the opposite counsel. 
Now, while we do not doubt the fact, it will not do for the 
Court to predicate its judgment upon it. Besides, the coun- 
sel may overrate its importance. ‘This testimony is at best 
but cumulative. There must have been some testimony to 
have enabled the plaintiff to recover the first verdict. And 
the question, and the only question, has been, whose wheat 
it was? The evidence is necessarily cumulative. The bill 
should set out what testimony was offered on the former 
trial: 1st. To show that the newly discovered testimony 
was not cumulative; and 2d. That it would vary the verdict 
if let in. We think, under the circumstances, that we 
should not be justifiable in awarding a new trial. If the 
Moores were present when the seed wheat was measured to 
the plaintiff, and when the wheat was sown and harvested, 
he must have known it, and he could have subpcenaed them 
as witnesses, notwithstanding the want of friendly feeling 
between them. 

Let the judgment be affirmed. 





WessteR & MANN, plaintiffs in error, vs. R. F. Curry, 
defendant in error. 


1. A machinist’s lien must be enforced under the Act of 1834, (Cobb, 
555,) as extended by the Act of 1854, (Pamphlet Laws, 45,) provid- 
ing for mechanics’ liens, and not under the Act of 1841, (Cobb, 426,) 
as extended by the Act of 1852, (Pamphlet Laws, 237.) 


Levy and claim, in Catoosa Superior Court. Decided by 
Hon. Dawson A. WALKER, at the November Term, 1860. 


The question in this case springs out of the following state 
of facts, to-wit: 
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On the 25th of September, 1858, Webster & Mann, who 
were professional and practical machinists, furnished and 
delivered to T. B. Wooten & Co., partners in the milling 
business, an engine and boiler, with appurtenances, some gas 
pipe, boxes, pullies, shafts, and other items of machinery, for 
their mill, in said county, located near the town of Ringgold, 
on lot of land No. 155, near the Chickamauga river, the 
whole of which machinery was worth, according to the agree- 
ment of the parties, the sum of $3,017 92, besides interest. 
On the 23d of January, 1859, when the money became due, 
Webster & Mann demanded payment of the same, which 
was refused. On the 14th day of May, 1859, one of the firm 
of Webster & Mann made an affidavit of these facts before 
the Hon. Leander W. Crook, then presiding Judge of the 
Cherokee Circuit, upon which Judge Crook issued an order, 
directing the Clerk of the Superior Court of Catoosa county 
to enter up a judgment, in favor of the plaintiffs, against the 
defendants, and against the machinery specified, for the 
amount of the debt and costs, and to issue execution there- 
for, as directed by the statute in such case made and provided. 

Pursuant to this order of the Judge, an execution was 
issued by the Clerk, on the 16th May, 1859, and on the 1st 
June, 1859, it was levied upon the steam mill, machinery 
and fixtures, specified in the execution as the property of de- 
fendant. Robert F. Curry interposed a claim to the prop- 
erty levied on, and the fi. fa. and claim were returned to the 
Superior Court, according to law. 

After the testimony had closed on both sides, the presiding 
Judge dismissed the levy, on the ground, that a machinist 
must enforce his lien under the provisions of the Act of 
1834, and not under the Act of 1841, as was sought to be 
done in this case. This decision is the error alleged. 


H. J. SPRAYBERRY and L. W. Crook, for plaintiffs in 
error. 


McConne.tut & TRAMMELL, for defendant in error. 
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By the Court—LuMPKIN, J., delivering the opinion. 


The execution levied on the property in this case is to en- 
force a machinist’s lien for machinery furnished a flouring 
mill. 

It is taken out under the Act of 1841, (Cobb, 426,) as 
extended by the Act of 1852, (Pamphlet, 237,) to enforce 
liens against steamboats. It is contended that it should be 
brought under the Act of 1834, (Cobb, 555,) as extended by 
the Act of 1854, (Pamphlet, 45,) providing for mechanics’ 
liens. And so this Court decided in the case of Penyear vs. 
Nesbit, (27 Ga. Rep., 515,) and for the reasons there given, 
we shall affirm the judgment of the Court below. 

Let the judgment be affirmed. 





H. J. SPRAYBERRY, plaintiff in error, vs. A. B. CULBER- 
son, defendant in error. 


Letters of administration granted by the Court of Ordinary on the estate 
of a person who died out of this State, having heirs in the State and 
apparently a lot of land in the county where the letters were granted : 
Held to be legal and valid. 


Rule nist, on appeal from the Court of Ordinary, in 
Walker Superior Court. Tried before Judge WALKER, at 
the August Term, 1860. 


A. B. Culberson, administrator of John Holder, deceased, 
was called upon by a rule nisi, to shew cause at the May 
Term, 1858, of the Court of Ordinary of Walker ‘county, 
why his letters of administration should not be revoked 
upon the grounds therein mentioned. These grounds were, 
that Holder, at the time of his death, did not reside in, or 
have any effects in, the county of Walker; because the 
Court granting the letters had no jurisdiction, and was im- 
posed upon when granting the same in being led to believe 
that the administration was for the benefit of the heirs and 
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creditors of said estate; and because it does not appear that 
there were any assets of said estate, either in the county of 
Walker or State of Georgia. And upon the additional 
grounds that Holder was living at the time the letters were 
granted, and that the fact of his death had not been shewn 
by the administrator. 

Upon hearing the rule nisi, at the May Term of the Court 
of Ordinary, the Court revoked and set aside the letters of 
administration of said Culberson, and an appeal was taken 
by him from this action of the Ordinary to the Superior 
Court of Walker county, and said appeal came on to be 
tried before a special jury at the August Term, 1860, of 
said Superior Court. 

It was admitted on the trial that A. B. Culberson, the 
administrator, had returned no inventory or appraisement of 
the estate of his intestate, Holder, and that he had not been 
notified of any claims or debts against the estate of his said 
intestate. 

Plaintiff introduced as a witness the defendant, A. B. Cut- 
BERSON, the administrator, who testified that, in the year 
1854, he was employed by one Boling Conner to institute an 
action of ejectment against Sprayberry to recover.lot of land 
No. 298, in 26th district and 3d section of Walker county, 
Conner telling witness that he (Conner) claimed an interest 
in the land. He brought said ejectment in name of John 
H. Holder alone, as lessor of plaintiff. This action, while 
pending, was enjoined by a bill filed by Sprayberry against 
Holder and Conner. He further testified, that after he had 
instituted the action of ejectment, he, at the request of Con- 
ner, applied for and obtained letters of administration on the 
estate of Holder The object in obtaining the letters was to 
answer the bill, and to prosecute the action of ejectment. 
He further testified that if it should appear that the land 
did not belong to Conner, and that it should be recovered as 
the estate of Holder, he, witness, would account to the heirs 
of Holder. He, witness, never knew Holder, and was not 
employed by him to sue for the land, or by his heirs to 
administer on the estate. 
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It was admitted that the land was granted to Holder, and 
is situated in Walker county, and that the ejectment and bill 
are still ‘pending. 

It was proved by defendant, that Holder died in 1848, in 
the territory of Iowa, and was not at that time a resident of 
this State; that his widow and his brother and brother-in- 
law live in Georgia, and that Conner is not an heir-at-law 
of Holder. ‘ 

Sprayberry was in possession of the land when the action 
of ejectment was brought, and is still in possession. 

The evidence being closed, the Court charged the jury, 
that, upon the facts of the case the letters could not be 
revoked, and directed a verdict for defendant. The jury 
accordingly so found and the plaintiff excepted, and now 
here assigns said charge and verdict as error. 


SPRAYBERRY, McCutcuin, for plaintiff in error. 


A. J. HANSELL, McConneE LL, for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


While this Court has no desire to encourage mere specu- 
lative administrations, but an earnest wish to discourage 
them to our utmost, we can not see, from the facts stated in 
this record, any reason for vacating these letters. On the 
contrary, from the facts disclosed, it appears that there is a 
lot of land in the county where the letters were granted, the 
legal title to which appears to be in the estate of the intes- 
tate, who died out of the State, and who has heirs, entitled 
to the same, residing in the State of Georgia,and to whom 
the administrator will have to account for the land in case a 
recovery is had by him as administrator, in the absence of 
any superior or better title to the same, and none other is 
indicated by the facts of the record—the tenant in posses- 
sion, at whose instance this motion was made, showing no 
title or claim, either legal or equitable, why this recovery 
should not be had or the administration vacated. 

Let the judgment be affirmed. 
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JAMES N. Scort, plaintiff in error, vs. JouN HARKINS AND 
Joun H. Artuour, defendants in error. 


1, At the request of S., a claim against him is bought by H., at a large 
discount, under an agreement at the time, that if S. will refund to H, 
the amount paid for the claim, with interest, by the time the same igs 
due, S. shall be released as to the balance. S. failing to make pay- 
ment according to the contract, H. is proceeding to collect the whole 
claim: Held, That the collection 6ught not to be enjoined, except 
upon condition that S. pay to H. the amount paid by him for the claim, 
with interest thereon, according to the contract. 

2. The assignee of a judgment takes it, subject to all the equities be- 
tween the original parties. 


Bill for specific performance, injunction, and relief, in Gor- 
don Superior Court, decided by the Hon. Dawson A. WALK- 
ER, at the October Term, 1860. 


James N. Scott exhibited his bill against John Harkins 
and John H. Arthur, in which the following facts are alleged, 
to-wit : 

In September, 1855, the complainant, James S. Harkins, 
and John C. Butler, formed a mercantile partnership under 
the firm name and style of Scott, Harkins & Company, and 
transacted business in that form, until the 26th of March, 
1856, when the partnership was dissolved by mutual consent. 
Before dissolution, the firm had purchased a stock of groce- 
ries, which Butler had taken to the town of Resaca for sale. 
When the partnership was dissolved it was agreed that the 
complainant should take the stock of dry goods then on hand 
at the store in Calhoun, and pay off all the outstanding debts 
against the firm for dry goods, and that Butler should take 
the stock of groceries on hand, at Resaca, and pay off all 
the liabilities of the firm for groceries. The complainant 
proceeded, in good faith, to a full compliance with the agree- 
ment on his part. The firm owed Baker, Wright & Co., of 
Augusta, a debt of $502 00, by open account, for groceries. 
Baker, of said firm of Baker, Wright & Co. came up to 
Calhoun to close up said account, and being fully informed 
of the agreement and terms upon which the firm of Scott, 
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Harkins & Co. was dissolved, took Butler’s individual note 
for the grocery bill, receipted the account, and went away. 
Some time thereafter Butler’s note was sent back to him by 
mail, with directions to substitute the note of Scott, Harkins 
& Co. therefor, which Butler did, in violation of his agree- 
ment at the time the partnership was dissolved. Afterwards 
Baker, Wright & Co. brought suit on the note, in the Infe- 
rior Court of Gordon county, against Scott, Harkins & Co., 
and complainant filed a plea of the general issue, and intend- 
ed to set up the defense arising out of the state of facts before 
detailed. When trial term came, the witness by whom com- 
plainant expected to make good his defense, was absent, and 
his attorney was forced to confess a judgment against the 
defendants. Complainant entered an appeal to the Superior 
Court, and pending the appeal, Baker, Wright & Co. pro- 
posed to compromise the claim at about fifty cents in the 
dollar, Butler having in the meantime moved to the State of 
Arkansas. Complainant being unable, or unwilling, to buy 
the claim, went to John Harkins, the brother of James 8S. 
Harkins, and explained the whole matter to him, and how 
James S, Harkins and complainant were released from the 
debt, and that Butler alone was liable therefor, and asked 
the said John Harkins to buy it. John Harkins replied that 
if he could get the claim low enough, and on time, he would 
buy it; that he wanted to build a house, and that by that 
means te could employ Butler, who was a house carpenter, 
to dothe work. John Bushinn with a full knowledge of all 
the facts, and with a distinct understanding that neither 
complainant nor James 8. Harkins was ljable for the debt, 
and that he was to look for payment to Butler alone, bought 
said claim for $200 00, to become due and payable twelve 
months after its date. The case of Baker, Wright & Co. 
against Scott, Harkins & Co., on said note, came up for trial, 
and complainant explained the whole transaction to Col. 
Michael Francis, the attorney of John Harkins, and told 
him of Harkins’s express agreement to release complainant 
and James 8. Harkins from said debt, and to accept a con- 
fession of judgment from Butler alone; to all of which 
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Francis replied, that he would take a judgment against all 
the members of the firm of Scott, Harkins & Co., with the 
distinct understanding that the agreement between complain- 
ant and John Harkins should be carried out, and the judg- 
ment should be pressed against Butler alone. Under this 
agreement the judgment was taken against Scott, Harkins 
& Co., and Harkins, in fulfillment of his contract and prom- 
ise, executed a release to James S. Harkins, his brother, and 
sent an exemplification of the judgment to the State of Arkan- 
sas for collection out of Butler, who, it was said, was solvent, 
Afterwards, John Harkins sold and controlled the judgment 
to John H. Arthur, who knew all the facts hereinbefore 
stated, and who paid nothing for the claim, but is combining 
and confederating with John Harkins to injure and defraud 
complainant. Arthur pointed out the house and lot of com- 
plainant, and some other property, to be levied on under the 
fi. fa., and the property was levied on and advertised for sale, 

The prayer of the bill is, that the collection of the ji. fa. 
out of complainant may be enjoined, and for general relief, 

On the 25th of August, 1860, the presiding Judge granted 
a temporary injunction, and passed an order requiring the 
defendants to show cause, on the second Tuesday in October 
thereafter, why an injunction should not be granted as pray- 
ed for. 

At the time designated in the order, the defendants ap- 
peared and filed their answers plainly, fully, and distinctly 
denying all the facts and circumstances on which the equity 
of the bill was founded, but admitted in their answers, that 
John Harkins, at the request of complainant, did buy the 
claim from Baker, Wright & Co., for two hundred dollars, 
agreeing with complainant at the time, that if he (the com- 
plainant) would pay back to Harkins the said sum of two 
hundred dollars, with interest, by the time the same should 
become due, he would not look to complainant and James 
S. Harkins for the balance, but look to Butler alone, for such 
balance; but that complainant omitted to make said pay- 
ment. 

The answers also admitted that John Harkins informed 
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Arthur of these facts, when the claim was transferred to him, 
and that Arthur bought the claim with notice of said agree- 
ment, and also of complainant’s failure to make the payment. 

Upon reading the bill and answers, and hearing argument 
thereon, His Honor Judge Walker passed an order “ that 
an injunction do issue in accordance with the prayer of 
the bill as to that part of the judgment and execution over 
and above the sum paid by the defendant, Arthur, for the 
same, to-wit: the sum of two hundred and twenty-seven 
dollars, with interest from the 2d day of August, 1860, and 
costs, and that defendants be allowed to proceed to collect 
that part of said judgment, and injunction being refused as 
to that part of the same.” 

This decision is complained of as error, before this Court. 


Mizner & Parrot, for plaintiff in error. 


Wiiu1AM H. Dapsney, for defendants in error. 
By the Court—JEnxins, J., delivering the opinion. 


This is a case in which bath parties are dissatisfied with 
the ruling of the Court below; the complainant insisting 
that the Court should have granted a general injunction; and 
the defendant maintaining that none should have been grant- 
ed. It is apparent that the answers of the defendants deny 
all the equity asserted in the bill; and had they stopped there, 
their position before this Court would have been tenable. But 
the defendant, Harkins, goes further, and acknowledges that, 
at the time, he, by request of complainant, purchased the claim, 
he promised that if complainant would pay the sum he (Har- 
kins) was to pay for it, at the time such payment would become 
due, with interest, he (Harkins) would release complainant 
as to the balance; but that complainant had failed to comply 
with this condition, and he, (Harkins,) having, from his own 
resources, paid the sum at the time contracted, had assigned 
it to Arthur, the other defendant, communicating to him the 
above facts, and adding, that the time for compliance with 
this condition having passed, Arthur took the judgment re- 
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leased from this conditional agreement or promise. Arthur 
answers to the same effect, and ignores all the allegations in 
the bill. 

The only ground for an injunction is furnished by this 
voluntary statement of Harkins. If the pleadings disclose 
any equity in behalf of complainant, it is to be found in the 
promise of the defendant, Harkins, making for the complain- 
ant a case different from that stated in his own bill. So we 
think the Court below must have regarded it. It would 
seem probable that the complainant was induced to confess 
judgment in part, at least by this, or a like promise, by 
Harkins. Out of this state of things might arise an equity, 
but the question would again occur, whether he had not lost 
that equity by failing to make payment, as he had contracted 
to do. 

Here would arise the question whether or not, in this case, 
time was of the essence of the contract; and this question 
has not been discussed before us. We are of opinion that 
the Judge very properly refused a general injunction. We 
think, too, that in view of all the circumstances of the case, 
it was proper to grant an injunction for the excess above the 
$200 00, and interest actually paid by Harkins, but only 
upon terms. The order of the Court was too liberal to the 
_ complainant. Before asking equity he should do equity. 
The defendant should not be tied up as to a part, and left te 
take the chances of getting the remainder, and subjected to 
the law’s delays. The order should have been, that upon 
payment, by complainant to the defendant, Arthur, of the 
sum paid by Harkins, with interest, injunction issue for the 
remainder due, until the further order of the Court. As to 
the relation sustained by Arthur, as assignee of the judg- 
ment at law, to the case, we need only say that the settled 
doctrine of this Court is, that the assignee of a judgment 
takes it subject to all the equities between the original parties. 

Let the judgment be reversed. 
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Dok, ex dem., THomas W. McGEeE, et al., plaintiffs in error, 
vs. WILLIAM GutTHuRy, and WILLIAM PowELL, defend- 
ants in error. 


. The production of a paper, upon notice that is not relevant to the 
issue, but which recites another paper that is pertinent and material 
will not overcome the necessity of proof of execution of the latter 
paper that is material. Its execution must be proven, notwithstand- 
ing the admission of the other of contemporaneous date containing the 
recitation. More especially is this so when the interests of one of the 
parties to the suit is to be affected by the suit who is no party to the 
paper, and who does not claim or hold under it. 

2, A charge of the Court on adverse possession, that ‘‘if S. (under 
whom the tenants hold) took possession of a portion of the lot of 
land in good faith under his bond for titles, and was using it as his 
own, and cultivating it as his own, making such improvements as he 
conveniently could, this would make his possession adverse. If you 
find the seven years adverse possession in favor of defendants, you 
should render a verdict in their favor,’’ such charge is erroneous, 
being too general and indefinite. The charge should have been, that 
if S. went into the actual possession of any part of the lot in contro- 
versy under the bond for titles from Asher, and he, together with 
defendant, if they went in under him, remained in the actual, open 
and notorious possession of the lot, continuously, uninterruptedly 
and adversely for the space of seven years, previously to the com- 
mencement of the suit, that then the plaintiff could not recover. 

. T. J. Asher, on 28th November, sold a lot of land to Jesse H. Stan- 
sell, and made a bond for titles. On 29th September, 1857, Asher 
made his deed to Stansell for the lot, and Stansell, in October, 1857, 
sold and conveyed to defendants. Stansell and defendants, under 
this title, took and held possession of the.lot. Henry H. McGee, on 
the 9th January, 1851, sold the same lot to one Hardy C. Tatum, and 
gave his bond for titles. Henry H. McGee had no title to the land, 
but the title was in one Dorcas McGee, the widow and heir-at-law of 
Thomas McGee, the drawer and grantee of said estate. Dorcas 
McGee, the true owner of the land at the time, on the 10th February, 
1855, sold and conveyed the lot to Henry H. McGee, who had, in 
1851, sold to Tatum, and he, Henry H. McGee, on 3d October, 1858, 
sold and conveyed the lot to Emory Hancock, who brought ejectment 
for the recovery of the land in the several demises of Dorcas McGee, 
Henry H. McGee, and himself. The Court on these facts charged, in 
effect, that no recovery could be had on the demise,from Hancock, as 
the deed to him was made adversely to the possession of the defend- 
ants, and therefore void ; that no recovery could be had on the demise 
from Henry H. McGee, because the deed to him inured to the benefit 
of, and passed the title to, Hardy C. Tatum, to whom he had previously 
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sold it, and therefore there was no title in him or either of the plain- 
tiffs to authorize arecovery. This charge was erroneous because if the 
deed from Henry H. McGee to Emory Hancock was void on account 
of its being adverse to the possession of defendants ; that, from Dorcas 
McGee to Henry H. McGee, was equally so, whether it inured to his 
own benefit or to Tatum, for, whether to one or the other, it was equally 
adverse to the possession of defendants, and would leave the title 
in Dorcas McGee, one of plaintiffs’ lessors, on whose demise a recovery 
might be had. 


Ejectment, in Walker Superior Court. Tried before Judge 
WALKER, at the February Term, 1861. 


This action was brought to the November Term, 1858, upon 
the several demises of Thomas W. McGee, Dorcas McGee, 
Henry H. McGee and Emory Hancock, against William 
Powell and William C. Guthry, to recover lot of land No. 
130, in 11th district of the 4th section of Walker county. 

At the trial, plaintiff showed a grant to Thomas W. Mc- 
Gee, the death of the grantee, and that Dorcas McGee is his 
only heir-at-law, a deed from Dorcas McGee to H. H. Me- 
Gee, dated 10th February, 1855, a deed from H. H. McGee 
to Emory Hancock, dated 3d October, 1858, proved posses- 
sion in defeudants at the time of action brought, and closed 
his case. 

Statutory title in themselves, and an outstanding title in 
one Tatum, were relied on by defendants for their defenses. 

Defendants proved by Henry S. Davis possession of the 
lot by Jesse H. Stansell, under whom they hold, in the Sum- 
mer or Fall of 1851, and then offered a bond for titles made 
by T. J. Ashur to Stansell, dated 28th November, 1850, to 
the introduction of which bond plaintiff objected, as being 
no color of title, but the objection was overruled and the 
bond admitted in evidence. Defendants then offered a deed 
from T. J. Ashur to Stansell, dated 29th September, 1857, 
and deeds from Stansell to themselves, dated in October, 1857. 

Defendants then offered a good deal of testimony to show the 
commencement of possession in Stansell, but as there was re- 
butting testimony on this point, and as it was not passed on by 
the Court, it is not necessary to include it in this statement. 
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Defendants next offered a bond from Henry H. McGee to 
Hardy C. Tatum, conditioned to make titles in twelve months, 
dated 9th January, 1851, and the following receipt, which 
was drawn from the possession of plaintiff by notice: 


GEORGIA, SCRIVEN CouNTY: , 


I have this day received of Henry H. McGee (his bond) 
obligating himself to make titles to lot of land No. 130, in 
the 11th district and 4th section of Walker county. Now, 
if anything should take place to put it out of the power of 
said Henry H. McGee to procure said titles, he is to pay me 
sixty dollars in lieu thereof, in balance of the price of cream 
colored horse. 

Signed and sealed the 9th of January, 1851, in presence of 
Mary McGee. 


The bond had no official attestation. 

To the introduction of the bond and receipt plaintiff ob- 
jected, on the ground that the execution of the bond was not 
proven; the objection was overruled, and they were admitted 
in evidence. Defendants here closed, and after being charged 
by the Court, the jury returned a verdict for defendants, 
whereupon plaintiff moved for a new trial, on the grounds: 

1. Because the Court erred in admitting the bond from 
Asher to Stansell. 

2. Because the Court erred in admitting the bond from 
Henry H. McGee to Tatum, accompanied with an agreement 
from Tatum to McGee, without further proof. 

3. Because the Court erred in charging the jury as follows: 
“Something has been said about the possession of Stansell 
being of a very small portion, and is not sufficient to make the 
possession adverse. In relation to this question, this is the 
law: If Stansell took possession of a portion of the lot, in 
good faith, under his bond for titles, and was using it as his- 
own, and cultivating it as his own, making such improve- 
ments as he conveniently could on it, this would make his 
possession adverse. If, on the contrary, he was endeavoring 
to take a secret or clandestine possession of the land, and the 
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possession wag not open and notorious, then the taking pos- 
session of a small portion would not be adverse. If you find 
the seven years adverse possession in favor of the defendants, 
you should find a verdict in their favor. If not, then you 
should go further in the investigation, and consider the 
other grounds of defense, and that is, defendants insist that 
they have shown the legal title to have passed to, and now is 
in, one Hardy C. Tatum. If the proof shows the title to be 
in Tatum, then plaintiff cannot recover, for, as I have already 
instructed you, the plaintiff, if he recovers, must recover on 
the strength of his own title. Defendants introduced a bond 
from H. H. McGee to Tatum, dated in January, 1851, with 
a receipt from Tatum, drawn from plaintiff’s possession by a 
notice, and they insist that the two papers show that Tatum 
paid H. H. McGee for the land at that time, and that they 
show a legal title in Tatum. 

These two papers constitute the contract between Tatum 
and McGee, and if from these papers, in evidence, you be- 
lieve that Tatum did pay for the land at the time, 9th Jan- 
uary, 1851, and took McGee’s bond for titles, this would 
constitute a legal title, and would protect these defendants 
against a recovery in this case, even though they do not hold 
under Tatum. It will be sufficient if the title was not in 
plaintiff at the commencement of this suit. 

Henry H. McGee sold to Tatum, 9th January, 1851. The 
papers show he did not get the deed from Dorcas McGee 
until afterwards, say 10th January, 1855, but when Dorcas 
McGee made the deed to H. H. McGee, if H. H. McGee had 
sold it to Tatum, and received pay for it, the title thus con- 
veyed inured to the benefit of Tatum, and in Jaw passed the 
title to Tatum, and under this view of the case, Henry H. 
McGee would have no title to convey to Hancock, or any 
one else but Tatum. 

If, however, you are not satisfied, from the evidence, that 
Tatum paid for the land, then defendants would not be pro- 
tected under Tatum’s title. If, however, he did pay for it, 
defendants would be protected by this title. Defendants being 
in adverse possession at the time Hancock received his deed 
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from McGee, that deed is void as against defendants, and 
therefore no question arises as to whether Hancock had notice 
of Tatum’s title or not. No recovery can be had in Han- 
cock’s name, as admitted by Hancock’s counsel.” 


UNDERWOOD, SHROPSHIRE, DABNEY, for plaintiff in error. 


McConNELL, for defendants in error. 


By the Court—Lyon, J., delivering the opinion. 


This was an action of ejectment for the recovery of lot of 
land No. 130, in the 11th district of Walker county, by 
John Doe, on the several demises of Thomas W. McGee, 
Dorcas McGee, Henry H. McGee and Emory Hancock, 
against Richard Roe, casual ejector, and William C. Guthry 
and William Powell, tenants in possession. On the trial, the 
plaintiff put in evidence the plat and grant from the State of 
Georgia to Thomas W. McGee, dated 1st July, 1843, for the 
lot in question. Then proved by Josiah Lee and Sarah Lee, 
the death of Thomas W. McGee, in 1847, without children, 
and leaving his wife, Dorcas McGee, his only heir-at-law 
surviving. A deed from Dorcas McGee to Henry H. McGee, 
dated 10th February, 1855. A deed from Henry H. McGee 
to Emory Hancock, dated 3d October, 1858, proved defend- 
ants, Guthry and Powell, in possession of the land at the 
commencement of the suit, and closed. The suit was com- 
menced 2d November, 1858. 

The defense rests upon two propositions. 1. That the 
defendant had been in possession of the lot more than seven 
years anterior to the commencement of the suit, claiming the 
same adversely under a colorable title derived from one 
Thomas J. Asher; that is, that they had a statutory title to 
the lot. 2. That the plaintiffs were not entitled to recover 
because of the existence of an outstanding title better than, 
and paramount to, that of the plaintiff, in one Hardy C. 
Tatem. And as the questions that arose on these propo- 
sitions are entirely independent, I shall consider them sepa- 
rately. 
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As to the statutory title, the defendants claim that one 
Stansell, under whom they hold, went into the possession of 
the lot some time in the year 1851, previous to the first day 
of November of that year, under color of title, and that he 
and they have been continuously in the possession of the lot 
adversely for more than seven years anterior to the com- 
mencement of the suit. In support of this position defend- 
ant put in evidence a bond for title from one Thomas J, 
Asher to the said Stansell, dated 28th November, 1850; a 
deed from Asher to Stansell for same lot dated 29th Septem- 
ber, 1857; and a deed from Stansell to the defendants for the 
lot dated in October, 1857; also, a number of witnesses as 
to the possession, some of whom testified that Stansell took 
possession of the lot in the Summer or Fall of 1851, and 
previously to 1st November of that year; others again, that 
actual possession was not taken until after that time. This 
is about the substance of the testimony on both sides, as to 
this question. 

The only point made on this branch of the defense grows 
out of the charge of the Court. 

The Court charged the jury, “that if Stansell took pos- 
session of a portion of the lot in good faith under his bond 
for titles, and was using it as his own, and cultivating it as 
his own, making such improvement as he conveniently could 
on it, this. would make his possession adverse. If, on the 
contrary, he was merely endeavoring to take a secret or clan- 
destine possession of the land, and the possession was not 
open and notorious, then the taking of a small portion 
would not be adverse. If you find the seven years adverse 
possession in favor of defendant, you should render a verdict 
in their favor.” The objection to this charge is, that it is too 
general and indefinite; there is no explanation to the jury, 
the seven years possession should have anterior to the com- 
mencement of the suit, or that it must have been continuons. 
The Court, instead of the charge given, should have charged 
the jury, that if Stansell went into the actual possession of 
any part of the lot in controversy under the bond for titles 
from Asher, and he, together with defendants, they holding 
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under him, remained in the actual, open-and notorious pos- 
session of the lot continuously, uninterruptedly and adversely 
for the space of seven years previously to the commencement 
of the suit, then the plaintiff could not recover. 

There was an objection to the admission of the bond from 
T. J. Asher, as evidence, but for what reason does not appear, 
and as the point was not insisted upon in the argument, we 
only notice the point to say, that there was nv error in this 
ruling—the bond was admissible for the purposes for which 
it was offered, as color of title. 

As to the other grounds of defense, the defendants pro- 
posed to put in evidence a bond for titles to this lot, from 
Henry H. McGee, one of the plaintiff’s lessors, to Hardy C. 
Tatum, dated 9th January, 1851, together with an acknowl- ° 
edgment by Hardy C. Tatum, of the same date, to Henry 
H. McGee, reciting the receipt of this bond for titles, and in 
which Tatum agrees, that if anything should take place to 
put it out of the power of said McGee to procure titles to 
said lot of land, that McGee was to pay him, Tatum, sixty 
dollars in lieu thereof, in balance of the price of the cream 
colored horse. The bond for titles stipulated that titles were 
to be made within twelve months. This testimony was ob- 
jected to by plaintiff, which objection was overruled, and the 
papers put in evidence. The objection rests on the ground 
that the execution of the papers was not proven. 

As the receipt signed by Tatum was produced by the 
plaintiff upon notice, it is claimed that this rendered proof 
of its execution unnecessary, and as it recites the bond, it is 
insisted that that made any proof of its execution unnecessary. 

It is a general principle, that when a party to a suit, in 
pursuance of a notice, produces an instrument to which he is 
a party, and under which he claims a beneficial interest, it 
will not be necessary that the other party should call an 
attesting witness to prove the execution. But this rule does 
not authorize a party to call for the production of, and to put 
in, evidence a paper that has of itself no connection with, or 
relevancy to, the issue, like the receipt from Tatum to McGee, 
for the sole purpose of laying a foundation to get in evidence, 
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without proof of execution, another paper that is perti- 
nent to the issue. This was a sufficient reason to have ex- 
cluded these papers from the operation of the above rule, on 
which the Court below evidently allowed them to go, in eyi- 
dence, without proof of execution. In addition to this, there 
is another reason why this rule could not obtain in this case, 
Henry H. McGee, it is true, was a party to this suit, and he 
may possibly have been entitled to, or claimed, a beneficial 
interest in the receipt from Tatum to himself, but there 
were other parties to this suit, whose interest was proposed 
to be affected by this evidence, that were no parties to the 
receipt of Tatum, and in no wise beneficially interested there- 
in. Thus Emory Hancock was a party to the suit. He was 
the plaintiff’s last lessor, and down to whom, through Henry 
McGee, the title was carried. He was the real party plain- 
tiff, for whose benefit the suit was brought and prosecuted. 
He had no beneficial interest in that receipt, was no party 
thereto, and the bond for titles was offered in evidence to 
defeat his title. He had a right, therefore, to call for proof 
of the actual execution of the bond, although the receipt 
reciting such a bond, and of cotemporaneous date, was pro- 
duced upon notice. 

These papers being in evidence, the Court charged the 
jury thereon, that if “Tatum did pay for the land at the time, 
9th January, 1851, and took McGee’s (Henry H.) bond for 
title, this would constitute a legal title, and protect these 
defendants against a recovery in this case, even though they 
do not hold under Tatum. It will be sufficient if the ‘title 
was not in the plaintiff at the commencement of this suit. 
Henry H. McGee sold to Tatum, 9th January, 1851. The 
papers show that he did not get the deed from Dorcas 
McGee until afterwards, say 10th January, 1855, but when 
Dorcas McGee made the deed to H. H. McGee, if H. H. 
McGee had sold it to Tatum, and received pay for it, the 
title thus conveyed inured to the benefit of Tatum, and in 
law passed the title to Tatum; and under this view of the 
case, Henry H. McGee would have no title to convey to Han- 
cock, or any one else but Tatum. If, however, you are not 
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satisfied, from the evidence, that Tatum paid for the land, 
then defendants would not be protected under Tatum’s title. 
If, however, he did pay for it, defendants would be protected 
by this title. Defendants being in adverse possession at the 
time Hancock received his deed from McGee, that deed as 
against defendants is void, and therefore no question arises as 
to whether Hancock had notice of Tatum’s title or not. No 
recovery can be had in Hancock's name as admitted by Han- 
cock’s counsel.” 

Whether the important principles, stated by the Court in 
the charge, are sound rules of law, it is not necessary for the 
Court to consider, neither do we pass upon them, (speaking 
for myself alone, however, I must say, that I cannot assent 
to any one of the propositions therein stated as being the 
law,) but conceding, for the determination of this case, that 
the legal propositions stated are true, still the charge is erro- 
neous in their application to the facts. The Court states that 
the deed from Henry H. McGee to Emory Hancock having 
been made adversely to the possession, is void on that account, 
and no recovery can be had in his name; neither could a 
recovery be had in the name of Henry H. McGee, because there 
is a legal title shown out of him in Hardy C. Tatum. Now, 
it must be remembered, that the title of Tatum and the de- 
fendauts, are as independent of each other as that of the 
plaintiffs’ and defendants’. There is no connection whatever 
between them. The defendants do not claim under Tatum, 
or through him. He is not in possession, but the possession 
of defendants is as adverse to him as to the plaintiffs. The 
defendant found this title, or claim of title, outstanding, and 
laid hold of it to repel a recovery by the plaintiffs. The pos- 
session of the defendants being out of the way, the deed from 
Henry H. McGee to Hancock could not be void as against 
Tatum, unless made with notice of his title or equitable in- 
terest in the lot. But the defendants being in possession, 
McGee’s deed is void, in consequence of that possession, as 
ayainst the defendants, as the Court below states. Now, if 
that is true, the deed from Dorcas McGee to Henry H. 
McGee, which was equally adverse to the possession, would 
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also be void, and for the same reason, leaving the title stjj] 

in her, and never reaching either to Henry H. McGee op 

Tatum, so as to constitute an outstanding title to prevent q 

recovery in the demise in the declaration from Dorcas 

McGee. Hence the charge of the Court was erroneous, 
Let the judgment be reversed. 





SPENCER SULLIVAN, Adm’r, plaintiff in error, vs. ANDER- 
son HuGty, e¢ al., by next friend, WiLL1AM W. Co.uirr, 
defendants in error. 


1. A witness will not be permitted to prove the opinions of others on 
any question. 

2. Where the verdict is against the issue of adulterine bastardy, this 
Court will not disturb the finding, unless a case of plain, natural im- 
possibility has been made out by the evidence. 


In equity, in Monroe Superior Court. Tried before Judge 
CaBANISS, at August Term, 1860. 


Amos Hugly and his wife Caroline had born to them du- 
ring their coverture, a male child, Franklin Hugly. When 
Franklin was born they lived in Upson county. They af- 
terwards moved to Chattooga county, where Amos Hugly 
died ; his widow next died, and then Franklin also died. 

This bill is brought against Spencer Sullivan, as adminis- 
trator of Franklin Hugly, for an account and distribution, by 
William W. Collier, as next friend of Anderson Hugly, and 
nine others, minors, who allege that they are the next of kin, 
and heirs-at-law of Franklin Hugly, on the paternal side, 
and entitled to ten-fourteenths of his estate, and that James, 
John, Charles and Thomas Sullivan are his next of kin on 
the maternal side. 

Spencer Sullivan, in his answer, while admitting his lia- 
bility to account with the heirs-at-law of Franklin Hugly, 
both for the whole of his estate which came into his hands 
as administrator, and for the hire of the negroes belonging 
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thereto, denies that complainants have any right to any part 
of said estate, they not being the next of kin on the paternal 
side, of said Franklin, as they allege. He further answers, 
that the estate claimed by complainants is subject to distri- 
bution among the brothers and sisters of Caroline, the wife 
of Amos Hugly, (and who was the daughter of defendant,) 
and that he had distributed it among them, taking from 
them, who are also his children, refunding bonds, to save 
him harmless by reason of said distribution. 

The only point at issue is, whether or not the complain- 
ants are the next of kin, on the paternal side, of Franklin 
Hugly, and the grounds relied on by the administrator will 
fully appear from the plea filed by him, as follows: 

“That the said Franklin Hugly was the adulterine bastard 
child of Caroline, the wife of Amos Hugly, and was a half- 
breed of the African race, and by reason thereof incapable of 
taking or holding by bequest or otherwise, estate, real or per-* 
sonal, under the laws of this State. And further, that the 
estate sought to be distributed by complainants was, by the 
will of Amos Hugly, bequeathed in equal portions to his 
wife Caroline and said Franklin, and that said Franklin 
being an adulterine bastard, and one-half negro blood, and 
incapable of holding estate, real or personal, the bequest to 
Franklin became void, and the whole of the estate of Amos 
Hugly vested in Caroline Hugly, who was the sole heir-at- 
law of Amos Hugly.” 

The matter relied on in the pleas is also set up in defend- 
ant’s answer. 

The case came on for trial at the August Term, 1860, and 
and complainants proved their relationship to Amos Hugly, 
as stated in their bill, and the relationship of the Sullivans 
to Caroline, the wife of Amos Hugly. They also proved 
the value of the negroes in controversy and their hire to be 
worth more than $15,000 00. 

BENJAMIN ZELNER testified: That he once had a conver- 
sation with Amos Hugly when said Amos was very mad 
because the child, Franklin Hugly, was reported to be a 
negro child, and said to witness he believed the child to be 
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his ; if he had not, he would make more fuss about it than 
anybody else, and would discard or leave his wife, Caroline ; 
was acquainted with the Sullivan family, they were of dark 
complexion, dark hair; knew some persons of darker com- 
plexion. Amos Hugly’s father had a fair skin; his wife 
was a fair skinned and very pretty woman. Spencer Sulli- 
van and all the family have high cheek bones and long noses, 

L. B, ALEXANDER testified: He knew Amos Hugly but 
not intimately: he was red haired, fair skinned, and had many 
dark freckles on his face of a large size, and on looking on 
the side of his (Amos’s) face it made him think of a negro, 
but not that Hugly was himself a negro. 

Defendant read the answers to interrogatories of Wat- 
son A. CRawrorD and his wifey Margarer Crawrorp, 
who testified: They lived near Amos Hugly, in Upson 
county. Caroline Hugly gave birth to a male child, Frank- 
lin Hugly, while living in Upson.: Mrs. Crawford saw the 
child about fifteen minutes after its birth, Watson Crawford 
saw it about two weeks after, both say it was the darkest 
child they ever saw born of a white woman. Mrs. Craw- 
ford says, from the dark color of Franklin Hugly, his curly 
black hair and low forehead, she would say he was one-half 
negro. Watson Crawford says that said Franklin was one- 
half of the negro race. They both say that Amos Hug!ly was 
subject to fits, and that his mind was weak and feeble, and 
that he was easily imposed upon. Watson Crawford says 
that he could have made him give witness his land. This 
witness also says that Amos Hugly told him that whenever 
he went from home he directed a negro man to sleep in the 
house where his wife slept. Both say that Amos Hugly was 
very fair skinned, freckled, and had red hair; his wife was 
fair skinned, rosy cheeks, handsome face, and black hair. 
Franklin was dark, thick skin, flat nose, and curly, black 
hair. Both say that Amos treated Franklin as his son. 

Defendant then read the answers to interrogatories of Dr. 
Dupiey W. HAammonp, as follows: 

I am a physician of thirty years standing. The wife of 
Amos Hugly, several years after their marriage, gave birth 
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to a male child of dark complexion or color, and I am of 
the opinion that said offspring was a mulatto, or, in other 
words, half negro—an adulterine bastard. This child dif- 
fered from the pure white race in several particulars, and in 
order to arrive at this conclusion more clearly, it may be 
proper here to give, in detail, some of the most prominent 
characteristics existing between the white and negro variety 
of the human race. The Caucassian or white variety, as a 
general rule, is characterized by a fair white skin, red cheeks, 
soft, flowing hair, generally curled or waiving, ample broad 
forehead, small, oval and straight face, with features distinct, 
large elevated cranium, narrow and prominent nose, small 
mouth, projecting chin, ete. Amos Hugly and his wife, and 
their ancestors on either side, as far as I am acquainted, were 
in the main characterized by the above indications of purity. 
The Ethiopian or negro variety, on the other hand, is char- 
acterized by dark skin, black, short woolly hair, compressed 
skull, and elongated anteriorly, forehead low, narrow and 
receding, cheek bones broad and prominent, so as to render 
the upper front teeth oblique, so projecting, usually, as to 
extend beyond a straight line dropped from the end of the 
nose to the chin, eyes full, nose broad and flat, lips (especially 
the upper) thick, facial angle deficient, ete. 

The child of Amos Hugly departed, or was wanting in 
many developments existing in its parents, or the white race, 
and instead, was indelibly impressed with those pertaining to 
the negro variety as just detailed: skin dark, resembling the 
mulatto or half blood, eyes large and prominent, nose short, 
and hair black, the facial angle deficient; in short, the whole 
contour of the child’s countenance or appearance would at 
once impress upon the mind that it was the offspring of a 
negro, and I have no hesitation in stating this to be my 
opinion. I saw the child frequently, and examined it closely, 
for the purpose of ascertaining whether it was a white child 
or a mulatto. I know nothing more going to show the 
‘child to be a mulatto, except some inferential circumstances, 
viz: Hugly and his wife lived together for many years before 
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this child was born, and several years afterwards, and had 
no other. 

Defendants here offered to read the following from Dr, 
Hammond’s answers: “The midwife, Mrs. Cooper, who 
attended Mrs. Hugly in her accouchment, pronounced it to be 
a mulatto at its birth,” which, on motion of complainants’ 
counsel, was rejected by the Court, and defendants excepted ; 
and afterwards, defendant, the death of Mrs. Cooper being 
shown, offered to read the testimony which had been rejected, 
and the Court again, on objection by complainants, rejected 
the same, and defendants excepted. 

Defendants then continued the testimony of Dr. Ham- 
mond: Amos Hugly had a weak, imbecile mind; he was a 
simpleton. I do not know how often I saw the child, and 
can’t say how old he was when I last saw him. I saw him 
a short time after his birth. 

The evidence being closed, and the Court having charged 
the jury, (no exception is made to the charge,) they retired 
and found a verdict in favor of complainants for $10,710 00. 

Defendants moved for a new trial on the grounds— 

1. That the verdict and decree was contrary to law. 

2. That the verdict and decree were contrary to the 
charge of the Court, and that the Court erred in rejecting 
the sayings of Mrs. Cooper. 

3. That the verdict and decree were contrary to the evi- 
dence, contrary to the decided weight of evidence, and with- 
out evidence. 

The Court overruled the motion and refused a new trial, 
and this refusal is the error complained of, 


Hammonp & Son, for plaintiff in error. 


Tripper, GrBson, for defendants in error. 


By the Court—Lyon, J., delivering the opinion. 


What the midwife, Mrs. Cooper, said of the child, at the 
time of its birth, was hearsay, not evidence, and properly 
rejected. The statement was nothing but an opinion, and if 
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sustained by her oath would have been of but little weight ; 
without, it was a mere idle declaration. The opinions of 
persons cannot be proven or used as evidence in this way— 
that is, a witness will not be permitted to prove the opinions 
of others on any question. Robbins vs. Treadway, 2 J. J. 
Marsh, 542. 

There is but one other point in the case, and that is wheth- 
er the verdict is so strongly and decidedly against the weight 
of the evidence as to require us to send the case back for a 
new trial. The only question in issue before the jury was, 
whether the child, Franklin, under whom complainants 

claim, was the legitimate offspring of Amos Hugly and his 
wife, Caroline. 

At the birth of the child, Amos Hugly, and its mother, 
Caroline, were husband and wife, living together; had been 
for years preceding, and so continued for years afterward, and 
until the relation was dissolved by death. Both parents hay- 
ing died, and then the child, and its estate administered by 
the defendant in the Court below, this bill was filed by the 
complainants as its next of kin, on the father’s side, as a part 
of the heirs-at-law of said deceased child. The defendant 
resisted their right to a distribution, insisting, that although 
said Franklin was born in the wedlock of the said Amos and 
his wife, Caroline, he was not the issue of the said Amos, but 
that he was the illegitimate offspring of an adulterous inter- 
course between the said Caroline and a negro. 

On the hearing of that issue, the jury, upon the proofs 
submitted, rendered a verdict in favor of the complainant, 
and the legitimacy of the child. 

2. No question that has been before this Court has been 
more carefully considered and better settled than that in- 
volved in this record—adulterine bastardy ; and the rule, as 
settled, is, ‘that although the birth of a child in wedlock 
raises a presumption that such child is legitimate, yet that this 
presumption may be rebutted, both by direct and presump- 
tive evidence; and in arriving at a conclusion upon this sub- 
ject, the jury may not only take into their consideration proof 
tending to show the physical impossibility of the child born 
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in wedlock being legitimate, but they may decide the ques- 
tion of paternity by attending to the relative situation of the 
parties, their habits of life, the evidence of conduct and 
declarations connected with conduct, and to any inductions 
which reason suggests.” In other words, that the jury are 
not limited in their inquiries to the “non access,” or physi- 
cal impotency of the husband, but that they must act upon 
any evidence that will show the absolute impossibility of the 
husband’s being the father of the wife’s child, from whatever 
cause that impossibility might arise. Wright vs. Hicks, 12 
Ga., 158. 8. C., 15 Ga., 160. 

But while the maxim of pater est quem nuptice demonstrant 
may be thus overturned and defeated, the Courts will not 
allow it to be disturbed upon light, unsatisfactory, or mere 
probable grounds. Resting, as the maxim does, on the solid 
foundation of public utility, the repose of families and the 
tranquillity of marriages, it will be presumed in all its force, 
unless combated by proofs stronger and more convincing. It 
is to be considered as the truth until it is destroyed. “The 
general presumption will prevail, except a case of plain, natu- 
ral impossibility is shewn. I will not say the improbability 
of his being such, for upon the ground of improbability, 
however strong, I would not venture to proceed.” Lord 
Ellenborough in The King vs. Luffe, 8 East., 193. 

The evidence relied on by the defendant to overcome the 
presumption of legitimacy, are the opinions of three witness- 
es, Crawford, and his wife Margaret L., and Dr. Hammond. 
Crawford and bis wife were near neighbors of Hugly and 
his wife at the birth of the child, Franklin, and from an 
examination at or near that time, they were of the opinion 
that the child was the descendant of a negro—that he was 
half negro. They say that he was of dark color, curly, black 
hair, and low forehead. Neither of these witnesses are ex- 
perts, or profess any skill in physiology, genealogy or ethnol- 
ogy. They saw that the child was of a very dark skin, had 
a low forehead, with short, curly, black hair, and from these 
they infer, as neither the father nor mother possessed any of 
these characteristics, that the child was begotten by a negro, 
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and not the husband. The testimony of Dr. Hammond is 
to the same purport, but is much stronger and more import- 
ant, from the fact, that he is a scientific and learned gentle- 
man on the subject of the races, and examined the child at 
different times “closely, for the purpose of ascertaining 
whether it was a white child or a mulatto.” He found it to 
be “wanting in many developments existing in its parents,’ 
when he considered together with their ancestors on either 
side “as good portraitures of the unadulterated white race,” 
“and, instead, was indelibly impressed with those pertaining 
to the negro variety,’—“skin dark, resembling the mulatto, 
or half blood, eyes large and prominent, nose short, and hair 
black—the facial angle deficient.” He concluded that the 
child was “the offspring of a negro—in his opinion, an adul- 
terine bastard.” If these opinions were infallible, then it 
was an absolute impossibility for the child to have been the 
legitimate offspring of Amos Hugly, but they are not. The 
child, notwithstanding these traits or characteristics, might 
have been the child of Amos Hugly. We constantly see 
departures in the negro and white races, from the peculiar 
and natural characteristics of these respective varieties, more 
glaring and striking than those pointed out by these witness- 
es, and yet the parents of the descent can not be questioned. 
The defect in the evidence is, that there is not enough of 
concurrent testimony to this point to overcome the legal pre- 
sumption in favor of the legitimacy. The examinations 
were made when the child was quite young, and before its 
features were fully developed. ‘To sustain the issue, more 
witnesses should have been brought to the examination. 
The testimony of one physician, learned and skillful, as he 
was, should have been corroborated by that of others skilled 
like himself, and the examination should have continued 
down to his death. Now, after the child was removed with 
its parents to the county of Chattooga, among strangers to 
them and their antecedents, no one seems to be impressed 
with the idea that there is anything strange or peculiar in 
the appearance of the child, or that it was of negro descent. 
At least no witness from that locality is introduced to tes- 
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tify to this point, whose testimony supports the issue. One 
witness, Harlon, was sworn, who knew them in Chattooga, 
He not only does not say anything about the child being of 
negro descent or presenting that appearance, but he says he 
knew the child well; saw it frequently; it was always 
treated kindly by them, and both husband and wife claimed 
it as their child. In addition to this, it was in evidence that 
Amos Hugly, the father, had no doubt on the subject, although 
his attention was called directly to the fact; he rejected the 
idea indignantly. This was very strong evidence in support 
of the legal presumption—sufficient of itself to overcome 
the effect of the opinions of the other witnesses—for the 
father has an opportunity of judging of the legitimacy of the , 
birth of his child that others are not supposed to have, 
Besides all this, there is no evidence of any kind, either 
directly or indirectly, that the wife was guilty of adultery at 
all, unless it be taken for granted that the child is the 
offspring of a negro, and the adultery be presumed from that 
fact. The evidence is altogether insuffivient to destroy the 
presumptions in favor of the legitimacy of the child and the 
innocence of the mother. 

But suppose that this Court was of the opinion, from the 
evidence, that the child was half negro, and therefore neces- 
sarily an adulterine bastard, which opinion we do not enter- 
tain. What right have we to overturn this verdict? The 
question is one peculiarly for the jury in cases of this kind, 
and the evidence, to support the charge of bastardy, “ must 
be of such facts and circumstances as are sufficient to prove to 
the satisfaction of the jury that the husband could not, by 
the laws of nature, be the father of the child.” Ranbury 
Claim of Peerage, 2 Selw., N. P., 709. Shall this or any 
other Court under that rule, in cases like this, say that the 
jury shall be satisfied with this or that kind of evidence, 
especially when the whole charge rests upon the opinions of 
witnesses against the maxim and the deliberately expressed 
declaration of the father that the child was his? We think 
not. The most that the evidence could amount to is to raise 
a doubt, and whenever that is the case, the finding must be 
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in favor of the innocence of the mother and the presumptions 


of the law. 
Let the judgment be affirmed. 





Martua G. JAckson, Executrix, and THomas W. MoyeE, 
Executor, plaintiffs in error, vs. THompson JACKSON, 
SAMUEL MorGAN, et al., defendants in error. 


1. It is not error in the presiding Judge to refuse to rule out answers to 
cross interrogatories, when objected to, on the ground that the answers 
are not full, especially when the cross interrogatories relate to an im- 
material matter. 

2. Thg sayings of an executrix, who is also a legatee under a will, 
uttered before and at the time of making the will, and forming part of 
the res geste, are admissible in evidence against the will. 

8, Pending the trial of a case, the parties agreed that the jury might 
separate for dinner, and at the dinner table a witness for one of the 
parties, expressed an opinion of the case favorable to the party call- 
ing him, and the opinion thus expressed was heard by one of the 
jurors trying the case, who swears that it had no sort of influence on 
his mind in making the verdict: Held, That the verdict should not be 
set aside on that ground. 

4, A testator may have a mind of sufficient sanity for general purposes, 
and of sufficient soundness and discretion, to regulate his affairs in 
general; yet, if it be shown that another person has acquired such 
dominion and influence over his mind as to prevent the exercise of 
his discretion in disposing of his property by will, a will made by the 
testator, under the influence of such dominion, will be set aside. 


Issue of devisavit vel non, tried before the Hon. E. G. 
CaBAniss, at the August Term, 1860, of Monroe Superior 
Court. 


The questions presented for adjudication in this case arise 
out of the following state of facts: 

On the 19th of December, 1851, John Jackson made and 
published a will in the presence of O. C. Gibson, Elvers 
Jordan, A. K. Jordan, and Isaac H. Butler, of which the 
following is a copy, to-wit : 
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“ GEORGIA—MOoNROE COUNTY: 


“Tn the name of God, amen! 

“JT, John Jackson, of said county of Monroe, in view of 
the uncertainty of life, and the certainty of death, and being 
specially desirous to make disposition of such property as 
rightfully belongs to me, do make and ordain this writing to 
be my last will and testament. Chiefly, I commend my soul 
to the mercy of Him who gave it, and my body to the earth 
in decent Christian burial; and of my worldly substance I 
make the following disposition : 

“T7rem.—I hereby direct all my debts paid without delay, 

“Trem.—lI bequeath to my beloved wife, Martha G. Jack- 
son, during her natural life, the two lots of land whereon I 
now reside, and to which I have removed only fora few 
days, containing four hundred and five acres, be the same 
more or less; also, all my stock of cattle, hogs, sheep, cows, 
horses and mules, of every description; also, three negro 
men, Mark, Austin and Green, a young negro fellow named 
Henry, a boy named Frank, about fifteen years old, a negro 
girl named Sarah, a negro woman named Emily, and her 
three children, George, Augustus and Ann, and at the death 
of my said wife I give and bequeath all the property named 
in this item to her and my son, Wiley W. Jackson. 

“Trem.—I give and bequeath the sum of $5 00, to each 
of my sons following, viz: William P. Jackson, Thompson 
Jackson, Edward Jackson, Wilkins Jackson, Lewis Jackson, 
and Andrew Jackson. 

“TrEM.—I give and bequeath to my son, John Jackson, 
one negro woman named Martha, and her child John. 

“Trem.—I bequeath to my daughter, Lucy Morgan, wife 
of Samuel Morgan, the sum of $5 00. 

“TremM.—I bequeath to my son Wiley W. Jackson, one 
negro fellow by the name of Jim, a negro man by the name 
of Anthony, the following negro women: Dicey, Rachael, 
Cynthia, Charlotte, Eliza, Caroline, Louisa, and Mary and 
her child Fanny ; the following negro boys: Emanuel, Solo- 
mon, Dennis, Jim, Freeman, Joe, Bill, and Gill; and the 
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following girls: Hannah, Nancy and Harriet; and I also 
give and boas ueath to my said son, Wiley W. Jackson, the 
sum of $7,000 00 in cash. 

“Trem.—I give and bequeath to my beloved wife, Martha 
G. Jackson, all the balance of debts due me at my death, after 
paying said $7,000 00 to my son, Wiley W., and of money, 
for and during her natural life, and at her death, I give the 
same to her, and my son, Wiley W. Jackson. 

“Trem.—In case my said son, Wiley W. Jackson, should 
die in minority and without issue, I make this item as a-con- 
dition of, and to, all the property I have given him in this 
will, viz: the same shall go and become, in that event, the 
right and property of my said wife during her natural life, 
and then, at the death of my said wife, (my said son, Wiley 
W., having died in minority and without issue of his body, 
as aforesaid), I hereby give and bequeath all the property I 
have herein named to my wife for life, as well as that given 
to my son, Wiley W., to the children of my son, John Jack- 
son, except the money and debits due me, herein given to 
my wife, and that I give to her to dispose of as she ‘sees fit. 

“TremM.—I hereby nominate and appoint Thomas W.- 
Moye my executor, and Martha G. Jackson, my wife, my 
executrix to this my last will and testament.” 

On the 17th of July, 1858, in the presence of Jackson 
Bush, Elvers Jordan, and Jonas Shivers, John Jackson 
made and published, a codicil to said will, of which the fol- 
lowing is a copy, to-wit: 


MonroeE County: 





“Sp ATE OF GEORGIA 


“T, said John Jackson, of said county, do constitute and 
make this writing to be the only codicil to my last will and 
testament, executed the nineteenth day of December, 1851, 
before O. C. Gibson, Elvers Jordan, Ann K. Jordan, and 
Isaac H. Butler as witnesses, and I say this is to be the only 
codicil, because two other codicils have been executed by me, 
one before Elvers Jordan, Jonas Shivers, and Joseph How- 
ard, the 22d of July, 1854, and one before Elvers Jordan, 
John D. Holmes, and Jonas Shivers, J. P., the 1st day of 
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May, 1857, and were executed in part, to provide for my 
children, born after said will was executed. 

‘‘TrEM.—I hereby revoke said codicils, but direct that they 
be not destroyed. : 

“Trem.—I hereby revoke the legacy of $7,000 00 in cash, 
given in my said will, to my said son, Wiley W. Jackson, 
and in lieu thereof, I hereby give and bequeath to all my 
children born, or to be born, of my beloved wife, Martha G, 
Jackson, the sum of $2,500 00, to be subject to the same 
condition as is made of, and to, all the property given in said 
will, to my said son, Wiley W. 

“Trem.—I hereby give and bequeath to all my children 
born, and to be born, of my beloved wife, Martha G. Jack- 
son, share and share alike, the whole of the legacies given 
my said son, Wiley W., in said will, except the $7,000 00, 
herein revoked, and hereby declare this item to be an altera- 
tion of the legacies in my said will to my said son, Wiley 
W., so as to have his whole brothers and sisters to share 
equally with him. 

“Trem.—I give to my beloved wife, Martha G., a lot of 
land, two hundred, two and a half acres, that I bought at 
sheriff’s sale, in the year 1854, and that corners with my 
house settlement, and Jays East of Thomas W. Moye, in the 
same way I gave her my settlement of land in my will. 

“Trem.—lI hereby give and bequeath all my provisions on 
hand at my death, of every kind, and the crop growing or 
gathered, or on hand in any way, one half to my wife, and 
the other half to all our children born, or to be born of her, 
the said Martha G., but if necessary for my wife to supply 
herself, stock and negroes, for the year after my death, she to 
have more than half, and the children the balance. 

“Trem.—I hereby give to my wife, Martha G., ail the in- 
crease that the negroes given her may have had, or may 
hereafter have, and Emily’s child, Floyd, now about nineteen 
months old, in the same way I have given her the negroes in 
the will. (Munroe is now dead.) 

“IreM.—I hereby give to all my said children, born or to 
be born of my said wife, Martha G. Jackson, two children 
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of the woman, Mary, viz: Willis, about five years old, and 
Orry Ann, a girl, about three years old, and all the increase 
that the negroes given in my will to my son, Wiley W., 
may have had, or may hereafter have. 

“Trem—lI hereby give to my son, John Jackson, three boys, 
children of Martha, Wade, about four years old, Polk, about 
two years of age, and King, about twelve months old, and 
the future increase of said Martha. 

“Trem.—The Caroline given in my will to my wife is the 
blackest and youngest Caroline. 

“Trem.—At the death of my wife, it is my desire that she 
so dispose of what she may get from my estate, as to divide 
the same equally among all her and my children, by her, but 
I do not leave it in her discretion as to-one-third, and I here- 
by give and bequeath to my son, Thomas B. Jackson, one- 
third of what my wife may get of my estate, at the death of 
my wife, Martha G. Jackson, 

“Trem.—lI hereby re-publish and declare my said will, with 
the alterations herein made, to be my last will and testament, 
with this codicil to the same, and appoint said Thomas W. 
Moye and my wife, Martha G. Jackson, executor and execu- 
trix, to this my last will and testament and codicil. 


On the 31st day of August, 1859, John Jackson departed 
this life in Monroe county, leaving said will and codicil in 
force. 

When the executor and executrix propounded the will and 
codicil, and proposed to prove the same in solemn form, 
Samuel Morgan and his wife, Lucy Morgan, formerly Lucy 
Jackson, Thompson Jackson, Lewis Jackson, Andrew Jack- 
son, William P. Jackson, and Edward Jackson, heirs-at-law 
of the testator, interposed a caveat to said will and codicil, 
on the grounds following, that is to say : 

Ist. “That the testator, from extreme old age, imbecility of 
body and mind, want of memory, and mental weakness, was 
not capable of making said will. 

2d. “ Because said will is unequal, inequitable and unjust 
in all of its provisions, and ought to be declared against. 
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3d. “Because said will is not the voluntary act of the said 
John Jackson, he having been moved unduly, and unduly 
influenced to the making thereof, against his will and desire, 
by the persuasions, menaces, threats, and practices of the 
executrix and executor nominated in said will, and others 
of their family, and the mother of the said Martha G, 

4th. “Because said will was procured to be made by the 
said Martha G. Jackson, her mother, and her family, by 
fraud, and by falsely and fraudulently operating upon the 
mind of said Jackson, thereby inducing him to believe that 
his children, these caveators, were his enemies, and were 
laying plans and plots to rob and murder him, whereas, in 
truth and in fact, the said pretences were all without the 
shadow of foundation. 

5th. “ Because, at the.time of making said will, said testa- 
tor was laboring under the false hallucination and delusion, 
amounting to insanity, that his children, these caveators, were 
his enemies, and were laying plans to strip and rob him of 
his property, whereas, in truth and in fact, these caveators 
are, and will maintain and prove as the Court shall direct, 
that his children were his best friends, and had been most 
dutiful, faithful and humble towards him all their lives.” 

At the October adjourned term of the Court of Ordinary 
of Monroe county, the caveat was overruled, and the will 
and codicil set up by the judgment of the Ordinary. 

From this judgment of the Ordinary, the caveators en- 
tered an appeal to the Superior Court. 

When the case was tried on the appeal, there was a great 
number of witnesses sworn, and an unusually large mass of 
testimony adduced on both sides, from all of which it was 
made to appear: that old man Jackson, the testator, com- 
menced life a poor man, working hard at his trade of “ hat- 
ter;” that, although an uneducated man, he had strong 
common sense, keen perceptions, a clear mind, and great in- 
dustry, energy and frugality ; that by his first marriage he 
was the father of seven sons and one daughter; that whilst 
he labored at his trade, his sons worked in the field, and his 
daughter cooked and washed at the house; that his sons 
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labored industriously and assiduously for their father up to 
their majority, and five years thereafter; that they worked 
like slaves, and knew no law but their father’s will; that 
they were uneducated, only two of them being able to write 
their names; that oftentimes they were cheered and encour- 
aged in their incessant toil by the words of their father, of 
“hurrah, boys, what you are now making will all be yours 
some day,” and “ work while you are young, and when you 
grow old you will have no need to work,” and other expres- 
sions of similar import; that with the exception of one 
slight misunderstanding between the old man and one of the 
boys, the utmost concord and harmony existed between him 
and his sons up to the time of his second marriage; that his 
daughter married against his will, and there was a coldness 
between them ever thereafter; that by the industry and fru- 
gality of himself and sons, the old man Jackson amassed an 
estate worth $50,000 00 or $60,000 00; that some time 
about the year 1840, testator’s wife died, and in September, 
1846, he married a second time; that his second wife, who 
is the executrix and legatee under the will, was a poor, but 
healthful, handsome girl, of about eighteen years of age at 
the time of the marriage, whilst the testator was a lean, weak, 
feeble old man, of about seventy-five years of age, without 
personal comeliness or attractions; that his second wife was 
a Miss Moye, whose father was dead, and who, in, his life 
time, was the owner of considerable property, which had 
been sold by the sheriff under fi. fas. against him; that the 
place on which testator last resided, in Jones county, had 
been the property of Mrs. Jackson’s father, but was sold at 
sheriff’s sale, and bought by testator; that from the time of 
this second marriage (to which his sons were opposed) the 
testator and his sons, all save one, became estranged and 
alienated from each other, and the sons seldom visited their 
father’s house; that one of the sons (who afterwards died 
before testator) several times threatened to kill his father, 
cut off his beard, and burn up his house, ete.; that in the 
latter part of the year 1851, in very cold weather, the testa- 
tor moved from the county of Jones to the county of Mon- 
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roe, whilst he was in such a feeble state of health that it wag 
feared that he would die before the journey ended ; that the 
place he left in the county of Jones was a good place, com- 
fortably fixed up, with dwelling, out houses, etc., worth 
$5,500 00, whilst the place to which he moved in the county 
of Monroe, was a poor place, upon which the testator could 
scarcely make a support, and which was located within a half 
mile of where old Mrs. Moye, the mother of Mrs. Jackson, 
resided, and near to the Moye family and kinsfolk generally ; 
that in a very few days after the arrival of testator at his new 
home, in Monroe county, a Mr. Dumas was sent for, and on 
his arrival, the testator, who was lying upon a pallet before 
the fire, told Dumas that he wanted him to write a will, and 
to write it correctly, that his children said that he could not 
write a will, but that they could break it; that Dumas wrote 
a will, in which all of ,his children by his first wife, except 
one, was given five dollars each, and the whole of his prop- 
erty given to his son, John, who, he said, had treated him as 
a son should a father, and to his wife, and to his little son, 
Wiley, by his second wife; that the will was executed and 
attested in due form, and that the testator seemed to know 
and understand fuily what he was doing at the time; that 
testator then said, his children had flurried his feelings so 
that he could not enjoy himself in Jones county, and that 
they (his children) had mistreated him and his wife; that a 
few days thereafter, Col. O. C. Gibson was sent for, and went 
to testator’s house to write another will, which was done, and 
is the will propounded in this case; that before writing, and 
during the writing, and after the will was written, testator 
expressed his desire that his son John, and his wife, and his 
son, Wiley, and gave as a reason therefor, difficulties between 
him and the other children, saying that they had neglected 
him and threatened him; that he seemed anxious that the 
will should be so written as that it could not be broken; 
that when the will and codicil were written and executed, the 
testator, though in feeble health physically, had abundant 
mental capacity to make a will; that on one occasion he was 
thrown from a horse, in Jones county, and very seriously 
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injured, and during his confinement from the injury, in the 
year 1847, Dr. Charles 8. Ridley wrote a will for testator ; 
that Dr. Ridley wrote two wills for him; that when first 
sent for, the testator seemed not to have made up his mind 
on the subject, and appeared agitated; that in conversations 
upon the subject, between testator and Dr. Ridley, at which 
Mrs. Jackson and her mother, Mrs. Moye, were present, Mrs. 
Jackson would remind testator of his frequent promises to 
make such a will as she would dictate, saying that she was 
pregnant, and he had promised to make a will to provide for 
herself and offspring; that Mrs. Moye would, on these occa- 
sions, say yes, Mr. Jackson had made these promises, but 
that she did not believe he would do what he said he would 
do; that when Ridley saw that testator was about making 
a will which in his, Ridley’s judgment, was incompatible with 
justice, he would remonstrate with him, telling him that it 
was not in accordance with what he had previously said, and 
asking him, “what will you do for Billy and Andrew? will 
you not givethem something ?”—that testator replied, “Mar- 
tha says Billy is a snake in the grass, and as to Andrew, poor 
fellow, I have nothing against him, he is unable to take care 
of himself;” that Mrs Jackson would put in by saying, 
“yes, Billy is a snake in the grass,” and she did not like to 
hear the name of the Jacksons mentioned; that an anony- 
mous letter had been written, in which she believed they 
were all concerned, that no one else was mean enough to do 
it but them, that Sam Morgan was a grand rascal, and was 
instrumental in writing the letter, and that the Jacksons all 
followed him; that Mrs. Moye urged testator to fullfil his 
promise, saying poor Martha is in a certain condition, and 
would be left in a helpless condition, and she and her orphan 
at the mercy of the older children; that Mrs. Jackson would 
evince great concern for the testator in his presence, rubbing 
her face against his, calling him honey, and otherwise caress- 
ing him, and when not in testator’s presence she seemed full 
of levity and hilarity; that when the old man was thrown 
from his horse, and brought home in an ox-cart, Mrs. Jack- 
son said the children treated him like a dog, allowing him 
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to be brought in that manner, when the old man replied, 
that he was hurt in another field, and not where the boys 
were at the time; that Mrs. Moye also said that the old man 
ought to be fed on pound cake, that he could eat nothing else, _ 

The proof also disclosed the fact, that Mrs. Jackson was 
frequently heard to tell the testator that his sons were laying 
plans and plots to rob him of his property, and to take his 
life, and that if he had continued to live in Jones county 
that his life would have been taken by them, and that they 
cared nothing for him. 

The testimony also showed that Mrs. Jackson was kind and 
attentive to the wants of the old man, and waited on him 
very faithfully, and that on several occasions she had been 
heard to request the old man to give the older children a 
part of his property, to which the old man would reply that 
they had not treated him right, and he would give his 
property to the State before they should have it; that on 
other occasions the testator would say that the law made a 
good enough will for him, and that he did not expect to 
make one; that he had expressed his regrets that he had 
ever sold out in Jones county, and moved to Monroe; that 
it was the worst day’s work he ever did; that on another 
occasion he stated that he had made a will, but that he did 
not like it, and requested Mr. Stallings, with whom he was 
talking, to tell it after his death, and when Stallings replied 
that the Moyes did not like him, (Stallings,) and that he 
did not wish to interfere in the matter, the testator said: 
damn them, I know they don’t like you, but I want you to 
tell it anyhow; that on another occasion, and immediately 
after Dr. Ridley had written his will, as hereinbefore stated, 
the testator told Ridley that it behooved him to make a will 
compatible with the wishes of his wife, as he was growing 
old, and weak, and feeble, and it was necessary to do so to 
secure his peace and quiet in the future, and that it was 
necessary to make such a will as she wanted, to secure peace, 
and he wished to live in peace the remainder of his life; 
this was said in answer to Ridley’s reference to the repeated 
assertions of the old man to him, that his older children had 
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made his property, and that they should have it; that his 
wife then said to testator, that if he did not wish to make 
such a will as she wanted, she did not wish him to make 
any; that on another occasion, in conversation with a Mr. 
Hardy, the testator was speaking of how he wished his 
property divided, Hardy said: “ Uncle John, you have the 
reins in your own hands, why don’t you fix your business as 
you want it?” to which the testator replied: “ Hardy, I 
have got into the devil’s den, and into the hands of other 
people, to be disposed of as they please; my health is such 
that I can’t help myself’ The proof also showed at the 
time of making the will and codicil, one of the old man’s 
son’s by his first wife was an imbecile, almost. an idiot, and 
incapable of taking care of himself; that all the balance 
were comparatively poor except one; that his daughter was 
poor and a weakly woman; that the nine orphans of his 
deceased son were very poor; that the youngest of his child- 
ren by his first wife was about thirty-five years old, and the 
oldest near sixty years of age, and that his estate was worth 
from $50,000 to $60,000. 

Pending the trial, counsel for propounders objected to the 
reading, by caveators, of the answers of a witness, Ritchie, 
and Alexander, and Smith, to certain cross interrogatories 
propounded to them as to the mental soundness, and testa- 
mentary capacity of the testator, but the objection was over- 
ruled, and counsel for propounders excepted. 

Counsel for propounders also objected to caveators intro- 
ducing, as evidence, the sayings of Mrs. Jackson, the execu- 
trix and a legatee under the will, uttered at the time of 
making the will, and forming a part of the res geste, but the 
Court overruled the objection, admitted the evidence, and 
propounders excepted. 

Whilst the trial was going on, it was agreed that the jury 
might disperse during the recess of the Court for dinner. 
Dr. Ridley, at the dinner table, and in the presence and hear- 
ing of one of the jurors impanneled to try the case, remarked 
that Wilkins Jackson, one of the testator’s sons, who died 
before testator, had met him one day, and commenced abusing 
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him, and that he (Ridley) got down and gave him the 
damnedst whipping he ever got, and that he supposed that he 
(Wilkins Jackson) told the other Jackson boys of it, as they 
did not speak to him (Ridley) for a long time,.but notwith- 
standing they were not friendly, he (Ridley) thought the 
boys ought to have the property, as they worked for it, 

This conversation was not addressed to the juror, who 
made affidavit, that though he heard Ridley’s remarks, they 
made no impression on his mind, so far as his action as a 
juror was concerned, and did not influence his verdict in the 
case in the slightest degree. 

Dr. Ridley also came into Court, and being re-introduced as 
a witness, stated, in an apologetic way, what had occurred at 
the dinner table in the presence of the juror, and the trial 
proceeded. 

The testimony closed, and after argument to the jury, and 
the charge of the Court, the jury returned a verdict, “ that 
the paper propounded for probate and record, is not the last 
will and testament of John Jackson, deceased.” 

Counsel for propounders then made a motion, in due form, 
for a new trial in said case on the following grounds: 

1st. Because the Court erred in overruling the objections 
of propounders to the answers of Ritchie, Alexander, and 
Smith, to the cross interrogatories propounded to them, and 
in allowing said answers to be read. 

2d. Because the Court erred in allowing the sayings of 
Martha G. Jackson, uttered before testator’s death, to be 
given in evidence, against the will, when the same were 
objected to by propounders. 

3d. Because Dr. Charles S. Ridley, one of the witnesses 
for caveators, discussed the caveat in favor of the caveators, 
at the dinner table of the hotel in Forsyth, during the pen- 
dency of the trial of said caveat, in presence and hearing of 
the jurors who were trying said case. 

Ath. Because the verdict is against both the law and evi- 
dence of the case. 

5th. Because the verdict is manifestly against the weight 
of the evidence in said cause. 
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After argument had thereon, the presiding Judge over- 
ruled the motion for a new trial, and that decision is the 
error complained of. 


Gipson & Moore, Prnckarp & P. W. ALEXANDER, for 
plaintiffs in error. 


PEEPLES & CABANISS, for defendants in error. 
By the Court—LumMPKIN, J., delivering the opinion. 


The first objection taken in this case is, that the Court 
erred in permitting the answers of Saphemy Rucker to be 
read to the first cross-interrogatory; the answer of Nancy 
Alexander to the fifth and seventh cross-interrogatories, and 
the answer of Jeremiah Smith to the cross-interrogatories, on 
the ground that the cross-interrogatories specified were not 
fully answered. The objection was not to the reading of 
the interrogatories, because the several cross-questions were 
not answered fully, but to the reading of the answers to the 
cross-interrogatories specified, because they were not fully 
answered. In other words, the propounders objected to the 
reading of the answers of the witness to their own questions, 
because they were not fully answered. This is a novel 
objection. But admit that the objection was to the reading 
of the whole interrogatories because the cross-questions were 
not fully answered, we see nothing in the cross-questions 
which would have availed the propounder, however favor- 
ably answered. 

The questions asked were immaterial ; and the answers, if 
given, would have been equally so. They inquired of the 
witnesses their opinion of the testamentary capacity of the tes- 
tator, and that is not disputed. 

2d. The next objection is, as to the sayings of Mrs. Jack- 
son, made before and at the time of the making of the will, 
to show the undue influence which she exerted over the 
mind of the testator. This Court has held the declarations 
and admissions competent. 

3d. As to the conduct of Dr. Ridley, who, during the 

VoL, xxxu—22, 
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trial, made use of some expressions in the hearing of one of 
the jurors, I have this to say: It was consented by the par- 
ties that the jury should separate for dinner, and the saying 
of Dr. Ridley, casually heard by the juror, were not intended 
for him, nor was the witness aware of the juryman’s pres- 
ence. The juryman testified that they had no influence on 
his mind, and what is more, the Doctor came into Court and 
stated his inadvertence, and apologized for it; and the cause 
was suffered to proceed without objection. 

4. So much for the skirmishing in the case. We come to 
the main proof. Was there sufficient evidence of fraud and 
undue influence to justify the jury in pronouncing against 
the will? A great body of evidence has been produced on 
one side, and on the other. I will state briefly the law 
principles that govern this case. Presumption is always in 
favor of mental capacity to make a will. Hodge vs. Fisher, 
1 Peters Rep., 163. A party may make use of argument 
and persuasion to procure a will té be made in his own 
favor. Miller vs. Miller, 3 Serg. and Barber, 219, Ex- 
treme old age does not of itself disqualify from making a 
will. Vamalst vs. Hunter, 5 John. Ch. Rep., 158. There 
is yet another ground, which, though it comes short of actual 
force, nor so easy to be proven, yet if it should be made out, 
would certainly destroy the will; that is, if dominion is 
acquired by any person over a mind of sufficient sanity as 
to general purposes, and of sufficient soundness and discre- 
tion as to regulate his affairs in general, yet if such domin- 
ion and influence were acquired over him as to prevent the 
exercise of such discretion, it would be inconsistent with the 
idea of a disposing mind, and perhaps, adds Ch. J. Eyre, 
the most probable instance of such a dominion being acquired, 


. is that of an artful woman having taken possession of a 
man, and having subdued him to her purpose. Mountain 
vs. Barnes, 1 Cox, 353. 

| The testator began life poor. At the time of his unfortu- 
it nate marriage with Miss Moye he was happy in the society 
| of his children by his first wife. He was seventy-five years 
old. Some of his children were upwards of fifty. They 
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had literally worn themselves out in incessant toil. Their 
father’s will was law. They knew no other. 

He encouraged them in their daily task, early and late, 
wet and dry, in winter’s cold and summer’s heat, with the 
exhortation: “hurrah, my boys, the property you are work- 
ing for shall be yours; make money while you are young, 
and when you are old you'll not have to work.” They 
were raised in utter ignorance. Some of them could write 
their names mechanically, others could not even do that, 
He met with Martha Moye. She came of a broken down 
family, whose father’s property was sold by the law for debt. 
She was young and handsome, of blooming seventeen. They 
were wedded. His bony and bent and decrepid form was 
not the attraction. He possessed more shining qualities. 
He had, in the language of the testimony, “good land, good 
property, and a good house, and every other luxury which 
was usual in the country.” And, I will add, a Strong Box, 
rendered somewhat famous in the criminal history of the 
State, where was hoarded, in solid coin, the hard earnings of 
himself and boys. And now, the whole scene changes. In 
a few months an accident occurred, a fall from a horse, which 
had well nigh proved fatal. A will had to be written, lest 
the fruits of this meretricious match should be lost. “ Mrs, 
Jackson,” says one of the witnesses, “ would honey the old 
man up ever so much and-evince great concern about his 
situation, in his presence, rubbing her face in his and taking 
on a great deal; but would laugh and seem unconcerned 
behind his back ;” and Mrs. Moye, the mother-in-law, always 
a dangerous confederate in such cases, pursued a similar 
course. ‘Said he ought to be fed on pound-cake, and could 
eat nothing else.” Mrs. Jackson abused the boys very 
much for sending him home in an ox-cart ; “said they treated 
him worse than a dog.” The old man said he “ was hurt 
at the lower plantation, and not where the boys were.” She 
looked scornfully at the boys—would pay them no attention 
nor stay where they were. She would shed tears and mani- 
fest sympathy for the old man when about him, but when 


not in his presence was gay and laughing. 
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Dr. Ridley was sent for to write a will, and lest every 
other artifice should fail, a deception must be practised, 
“Martha would come around him, go to the window and 
appear to be sick ; she would heave and spit.” But notwith- 
standing these manifestations of pregnancy, no child was 
born till fourteen months afterwards. Protracted gestation 
of course, occasioned no doubt by the extreme old age of 
the father. But let us introduce Dr. Charles 8S. Ridley upon 
the stage. The old man at first determined not to make a 
will. Now was the time for Martha to drop the turtle dove 
and assume the dictator. ‘I am pregnant, and you prom- 
ised to make such a will as I would dictate,” is the delicate 
appeal of the young and artless creature. “ Yes,” chimed in 
the mother-in-law, “Mr. Jackson made this promise, but she 
did not believe he would keep his word.” Dr. Ridley 
remarked to Mr. Jackson that he was about to make a will 
not compatible with justice nor with what he had previously 
said. “ What will you do with Billy and Anderson?” He 
wanted to know if he would give them something. “ Mar- 
tha says that Billy is a snake in the grass, and not such a 
friend as he pretends to be.” “Yes,” she replied, “he isa 
snake in the grass.” “As to Anderson,” the old man 
observed, “poor fellow, I have nothing against him, he is 
unable to take care of himself.” Anderson was an imbecile, 
and cut off by his father from any portion of an estate worth 
from $50,000 00 to $60 000 00 with $5 00. Cana mother 
forget her sucking child, and her mind be free and sane? 
Can a father, unless enslaved, manacled, “old, weak, feeble,” 
to use his own language to one of the witnesses, “ wishing to 
purchase his peace for the residue of his life at any sacrifice,” 
disinherit an idiot son, and cast him penniless upon the 
charity of the world, unless under the influence of fraud or 
undue influence? Upon this single piece of testimony I 
would annul and set aside this will—any will—every will. 
And thus the drama opened. Mrs. Jackson would not rest 
satisfied until she had prevailed on the testator to abandon 
his children and home and neighbors, under the apprehen- 
sion that he was endangering his life to remain in Jones 
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county, and to remove to a poor place in Munroe county, 
and settle in a half a mile of her mother, who was surrounded 
by her kin. And now let us glance at the closing scene of 
the tragedy. He had made two wills and three codicils. 
Was he satisfied with them? He tells Dr. Stallings that he 
wants him to let it be known that they were not his wills. 
But, remonstrates Stallings, “the Moyes don’t like me, I do 
not like to interfere.” “Damn them, they don’t like me 
either,” was his emphatic reply. 

Hardy tried to rouse him from his stupefaction : “ Well, 
John, you have the reins in your own hands, why don’t you 
take the management of your own business?” He said, “I 
have got into the devil’s den and into the hands of other 
people, to be disposed of as they please. My health is such 
that I don’t help myself. I desire to die and get out of the 
way.” And die he did, as a fool dieth. Talk to me of men 
of strong will like John Jackson! Sampson was powerless 
in the arms of Delilah, and how often do you see the war- 
rior, the statesman, yield to the influence of their parasites! 

Let the judgment be affirmed. 





Tuomas T. Wycue and wife, plaintiffs in error, vs. THOMAS 
B. GREEN, et al., defendants in error. 


1. In a proceeding in equity, all persons having a legal or equitable 
interest in the subject matter of the suit, must be made parties; and 
if those having an interest identical with complainant refuse to join 
him, they must be made defendants. 

2. No Court of Equity should undertake to reform a written instrument, 
conveying title to property, in an essential matter, without having 
before it all the parties to be affected by the proposed reformation. 


Bill for discovery, relief and injunction, in Upson Superior 
Court, and decision by Judge CaBANIss, at the November 
Term, 1860. 


On the 15th of February, 1817, Batt Wyche, of the 
county of Montgomery, executed a deed of gift conveying 
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to his “daughter, Patience Clark Green, (wife of Thomas 
B. Green,) and the issue of her body, four negro slaves, 
to-wit: Sally, (now runaway,) Moses, Ellick, and Seely, 
together with all their increase,” before and after the execu- 
tion of the deed. This deed was recorded in the office of 
the Clerk of the Superior Court, on the 24th of May, 1817, 
and was delivered to Thomas B. Green, the said husband of 
the said Patience Clark Green. Batt Wyche died in the 
county of Montgomery, in the year 1819, and Elias McElvan 
and George Wyche were appointed administrators of his 
estate. By some means or other the original deed of gift 
passed from, the possession of Thomas B. Green into that of 
the administrators of Batt Wyche, after having been kept by 
said Green for many years. When the deed was executed, 
Patience C. Green had but one child, and at the time of her 
death, which occurred in the year 1848, she had, and left 
surviving her, eight children and four grand-children, to-wit: 
Adeline W. Wyche, wife of Thomas T. Wyche, Amanda F, 
Collier, wife of Robert M. Collier, Ann C. Law, wife of 
Joseph Law, James M. Green, John M. Green, Thomas B. 
Green, Charles Henry Green, and Robert W. Green, and the 
children of Mary Adams, wife of Eleazor Adams, to-wit: 
Sarah, Patience, Elizabeth, and Nancy, whose mother and 
father are both dead. The negroes mentioned in the deed of 
gift, with their increase, amounted to thirty-one in number, 
in the year 1851. 

On the 15th of September, 1851, Thomas T. Wyche, and 
his wife, Adeline W. Wyche, filed their bill in equity,.in 
Upson Superior Court, against Thomas B. Green, alleging 
the foregoing facts, and also charging, that before, and at 
the time of executing the deed of gift, it was the wish, pur- 
pose, and intention of the said Batt Wyche, to convey and 
secure the title and use of the negroes mentioned in the 
deed, to the said Patience C. Green, for and during her life- 
time, with remainder in fee simple to her children at her 
death, that is to say, the said Patience C. to have a life 
estate in the negroes, and at her death they should be divi- 
ded, share and share alike, amongst her children. The bill 
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further alleges, that the said Batt Wyche, Patience C. Green, 
Thomas B. Green, and the draftsman of the deed, thought 
that this purpose was being accomplished by said deed, but 
that by mistake of the said draftsman the deed was’ drawn 
as it is, instead of the way it was intended to be drawn, and 
that the deed does not speak the true intention and purpose 
of the parties thereto; that the said Thomas B. Green receiv- 
ed the negroes and the deed into his possession, understand- 
ing and believing that his wife had only a life estate in the 
negroes, with remainder in fee simple to her children, and 
that the said Patience C. so understood and regarded the 
transaction up to the day of her death. 

The bill also alleges, that Thomas B. Green now wrong- 
fully pretends that said negroes and their increase belong to 
him, and that such mistake as that alleged was ever made in 
drafting the deed, and refuses to deliver up said negroes, to 
be divided amongst the children of the said Patience C. 
Green, according to the wish and intention of the parties. 

The bill prays a reformation of the deed, and injunction 
against the trial of an action of trover pending for the 
negroes, until the further order of the Court, and for general 
relief. 

Pending the aforesaid bill, to-wit, in November, 1860, 
the complainants amended their original bill, by alleging 
that the defendant had combined and confederated with 
James W. Green, John M. Green, Charles H. Green, Robert 
W. Green, Thomas B. Green, Joseph Law and his wife, Ann 
C. Law, the other children of the said Patience C. Green, for 
the purpose of defeating the complainants of their just and 
equal rights in and to said negroes, and that the said Thomas 
B. Green has turned over and delivered a portion of said 
negroes to each of his said confederates, and that complain- 
ants are not able to specify the names, ages, health, condition, 
value, and hire of the negroes retained by the said Thomas 
B. Green, and of those delivered to his said confederates, 

The complainants also amend the prayer of their bill, by 
asking that the said confederates may all be made parties to 
the bill, and may discover and set forth the names, health, 
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condition, and value, and value for hire of the negroes that 
each have in possession, and how and when they received 
them, and that a full accounting and division of said negroes 
and their hire may be had and made between the parties 
entitled thereto. 

After the amendment was made, and notice of the same 
duly acknowledged, the defendants demurred to said amend- 
ment upon the ground that there was no equity in said 
amended bill, and that by complainants’ own showing, they 
were not entitled to any relief against these defendants. 

After argument had on said demurrer, the Court passed 
an order overruling the amendment, and complainants pros- 
ecute the writ of error in this case to reverse that decision. 


Gipson, PEEPLES and CABANISS, for plaintiffs in error. 


P. W. ALEXANDER, J. M. Smiru, J. J. Fuoyp, for de- 
fendants in error. 


By the Court.—JeEnktys, J., delivering the opinion. 


Plaintiffs in error having filed a bill to have a deed or bill 
of sale reformed, by correcting an error prejudicial to the 
rights of themselves and several others, (the brothers and 
sisters of one of the complainants,) subsequently filed an 
amendment to the original bill, charging fraud and collusion 
between the defendant and the brothers and sisters of said com- 
plainants, and praying that the latter be made parties defend- 
ant, and that the Court will decree, not only a reformation 
of the instrument, but a distribution of the property thereby 
conveyed then in the possession of the original defendant, 
among the complainants and the defendants now sought to 
be made parties. To this amendment defendants demurred, 
and the demurrer having been sustained, plaintiffs except. 
The question has been argued on both sides with reference to 
the new allegations and additional prayers for relief made in 
the amended bill. But in our view, if the original bill had 
for its single object the reformation of the instrument, in a 
matter seriously affecting the rights of the complainants and 
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several others similarly situated, those others were necessary 
parties, and if not. made parties originally, should be after- 
wards brought in. The rule is, that all persons having a 
legal or equitable interest in the subject matter of the suit, 
must be made parties. And if those having an interest iden- 
tical with the complainants refuse to join, they must be made 
defendants. Cvurts of equity will entertain bills of equity 
against defendants, having directly opposite interests. 2d 
Story’s Equity, 15-26. It is manifest that the parties now 
sought to be brought in are directly and materially interested 
in the subject matter of the suit. No court of equity should 
undertake to reform a written instrument conveying title to 
property, in an essential matter, without having before it all 
the parties to be affected by the proposed reformation. 

Believing, therefore, that the defendants now sought to be 
made parties should be brought in, to cure a defect in the 
original bill, if for no other reason, we think the Court 
erred in sustaining the demurrer. 

Let the judgment be reversed. 





Asa V. Mann, plaintiff in error, vs. THE Macon anp 
WESTERN RAILROAD CoMPANY, defendant in error. 


1. In an action against a railroad company for the recovery of damages 
for the death of a negro, occasioned by the cars of the company 
running over him on the track, it must affirmatively appear from 
the testimony, in order to charge the company with the loss, that the 
act was the result of neglect, mismanagement, or carelessness of the 
company or its employees. And in the absence of such proof, a non- 
suit is properly awarded by the Court below. 

2. A direction from the owner to the employer of a slave to keep 
him at a particular place during the night, to be binding, must have 
been a part of the contract of hiring, and that it should be enforced 
by compulsory confinement, or that he was absent from the place 
indicated by the consent of the employer. 


Case, in Monroe Superior Court. Tried before Judge 
CABANIss, at the September Term, 1860. 
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This was an action on the case, brought by Asa V. Mann, 
against the Macon and Western Railroad Company, to 
recover damages for the loss of a negro man slave, by the 
name of Pompey, which the plaintiff alleges, was hired by 
him to the defendant, as an ordinary railroad hand; that 
the agents and employees of the defendant furnished the 
negro with spirituous liquors, so that he became intoxicated, 
and in this condition, strayed away from the place he was 
to be kept by the contract of hiring, and laid down on 
the railroad track of said company, and fell asleep, and that 
by the negligent and careless running of the train and 
engine of the company, the negro was run over and killed. 

The declaration also contained a count in trover. 

On the trial, the following state of facts was developed 
by the evidence, to-wit : 

The negro, Pompey, was hired to defendant in the year 
1851, and worked under James Nelms, as overseer, on a 
section of the road of the company extending from Forsyth 
to Smarr’s station; the negro was fed by the plaintiff, and 
came to his master’s every Saturday night, to get his food 
for the week. The plaintiff required that his negroes should 
stay with the overseer, and be under his control. The 
hands, (Pompey amongst the rest,) stayed in a shanty, about 
one quarter of a mile from the railroad, and about three 
miles from the town of Forsyth. The plaintiff lived in said 
town, and four or five hundred yards from the depot. Nelms; 
the overseer, gave verbal and written orders to Pitts & 
Smith, who kept a grocery near the depot, to let the negroes 
on the railroad have liquor when they wanted it. Pompey 
was frequently at said grocery of nights. It was a rule 
for the hands to stay with the overseer. On a moonlight 
night, about the middle of August, 1851, the negro was 
lying on or very near to the rail track of said company. The 
engine of the passenger train of the company ran over him 
and killed him, about one hundred and fifty yards below the 
depot in Forsyth. The train was running, at the time it 
killed the negro, in ordinary time and at usual speed. 
The train was stopped, and the body of the negro pulled 
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out from under the engine. It did not appear whether the 
whistle was blown or not. There was no headlight to the 
engine, as none were used at that time on the road. The 
negro was talkative and lively on the night he was killed, 
but it did not appear, from the testimony, whether he was 
drunk or not, or even whether he had drank any liquor that 
night. One of the witnesses who examined the track the 
next morning, gives it as his opinion, from the blood and 
hair on the cross-ties, that the negro must have been dragged 
fifty yards. One of the witnesses thought that the night , 
the negro was killed was neither Saturday nor Sunday night. 

Upon this evidence, the presiding Judge awarded a non- 
suit against the plaintiff, on the ground that the testimony did 
not sustain the plaintiff’s cause of action, the action being 
not for negligently running the train so that the negro was 
killed, but for negligently permitting the negro to get drunk, 
stray off, and get killed, there being no evidence that the 
negro had drank any spirituous liquors on the night he was 
killed. | 

The writ of error in this case is prosecuted to reverse the 
judgment awarding the non-suit. 


PINCKARD, for plaintiff in error. 


PEEPLES & CABANISS, contra. 
By the Court—Lyon, J., delivering the opinion. 


To have entitled the plaintiff to a recovery in this case, it 
was necessary to have shown that the death of the negro was 
caused by the neglect, mismanagement, or carelessness of the 
road, or its employees. Nothing of the kind appears from 
the evidence. The non-suit was therefore properly awarded. 

It was urged, as a reason for the recovery, that Nelms, the 
overseer, having Pompey, the negro killed, in charge, gave a 
grocery keeper, at the Forsyth depot, verbal orders to let the 
negro have liquor. It is unnecessary to inquire whether the 
road would have been liable had the negro been furnished 
with liquor under such order, and his death caused in conse- 
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quence, as there is no evidence that the negro procured, or 
was under the influence of, liquor at the time. 
_ 2. The only other reason urged for the liability of the 
road was, that the negro was required to stay at the shanty 
with the overseer, and. that if this requisition had been en- 
forced, and the negro at the place where he ought to have 
been at the time, the accident would not have happened. It 
does not appear that this requirement was a part of the con- 
tract of hiring, or if so, that the road, or its employees, were 
to use compulsory force, such as confinement, to enforce it, 
nor that the departure or absence of the negro from his post 
was by the consent or knowledge of the defendant, which 
would be necessary to authorize a recovery on this ground. 
Let the judgment be affirmed. 





RicHArD Rog, casual ejector, and MATTHEW SYKES, tenant, 
etc., plaintiffs in error, vs. JouN Doe, on the demises of 
McRory and Powers, defendant in error. 


1. The proviso of the Act of 1857, (Pamphlet Laws, 58,) does not take 
any case out of the operation of the act, unless the written agreement 
relied on, as specified in the proviso, emanates from the person to 
whom the grant is alleged to have issued by mistake, or one claiming 
under him. 

2. If the vested right, setfup*to take the case out of the statute, be not 
traced to, and connected with, the grant alleged to be erroneous, the 
case is not within the purview of the proviso, and under the enacting 
clause, parol evidence is admissible to mistake, and ‘‘to ascertain the 
true grantee.’ 

8. Proof, that in the district and county wherein the grant recites that 
the grantee resided, there was no such person resident at the time when 
names were returned for chances in the particular lottery in question, 
nor ever before, within the knowledge of witnesses, makes a prima 

facie case for the admission of parol evidence under the act. 

4, In all cases involving title to land, wherein the title of the plaintiff 

depends upon proof of mistake in the grant, and that a person, other 

than the one named therein, is the ‘‘ true grantee,’’ parol evidence is 
admissible to establish these facts; but if it appears, when the defend- 
ant’s case is submitted, that he deserves title from the grantee, (whose 
name the plaintiff insists was inserted through mistake,) by some 
writing, executed anterior to the passage of the Act of 1857, then the 
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case is brought within the proviso, and the Court should instruct the 
jury (if they so believe) to disregard the parol evidence introduced by 
the plaintiff to show the mistake in the grant, and rectify it. 

5. If in such acase there be proof on one side, that there was no such 
person as the grantee named in the grant, or that the title from such 
grantee, relied on by the opposite party, was forged, and evidence be 
adduced as to the identity of the real grantee, and thereupon the oppo- 
site party submits evidence in rebuttal of these proofs, or any of them, 
the whole matter should be referred to the jury, with full instructions 
as to the law. 


Ejectment, in the Superior Court of Henry county, tried 
before Judge CaBANIss, at the October Term, 1860. 


This was an action brought by John Doe, on the several 
demises of John McRory, administrator of Rachael McRory, 
deceased, and Clem. Powers, against Richard Roe, casual 
ejector, and Matthew Sykes, tenant in possession, for the re- 
covery of lot land No. 188, in the 12th district of Henry 
county. 

On the trial of the case, the plaintiffs offered in evidence 
a grant from the State of Georgia for the land in dispute, 
which was dated the 21st of November, 1823, and originally 
issued to Rachael McRary, widow, of the 13th district, 
Effingham county. 

The name of the grantee had been changed by an order 
of the Governor of Georgia, dated the 18th of December, 
1839, reciting, amongst other things, that it appeared “ by 
the affidavits of Walden Griffin, Hester Griffin, and John 
Crawford, that no such person as Rachael McRary did live 
in the district and county aforesaid prior to the land lot- 
tery of 1821, but that Rachael McRory did.” The order 
then directed the grant and records to be corrected, and that 
a copy of the order be annexed to the page of the book in 
the Secretary of State’s office, whereon the grant is recorded. 

This executive order was submitted to the presiding Judge, 
who, after inspecting the same, admitted the corrected grant 
in evidence, unaccompanied by the executive order, and coun- 
sel for defendant excepted. 

The plaintiffs also offered in evidence the depositions 
of several witnesses, who had long resided in Effingham 
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county, and who testified that no such person as Rachael 
McRary ever resided in the 13th district of said county, but 
that Rachael McRory, a widow; did reside there, that they 
knew her well, and that she did give in for a draw in the 
lottery in which the land in dispute was drawn, and that it 
was generally reported and understood that she drew a lot of 
land in Henry county. 

Counsel for defendant objected to this testimony, but the 
Court overruled the objection, and admitted the testimony, 
and defendant excepted. 

There was a great deal of testimony adduced in the case, 
and several other exceptions taken to the rulings of the 
presiding Judge pending the trial, and to his charge to the 
jury, but these exceptions were not seriously urged, and not 
discussed by the Court, and therefore not stated here. 

It is believed that the facts here stated are ample fora 
clear understanding of the question decided by this Court. 

The jury having returned a verdict for the plaintiffs, coun- 
sel for defendant moved for a new trial, on the following 
(amongst other) grounds, to-wit: 

1. Because the Court erred in permitting the State of 
Georgia to Rachael McRory to go to the jury, the same hay- 
ing been changed from Rachael McRary, to whom it origi- 
nally issued, to Rachael McRory, the intestate of the plaintiff, 
the Executive order changing it having been submitted to 
the Court, and not to the jury, the Court deciding that plain- 
tiff’s muniment of title must go to the jury. 

2. Because the Court erred in permitting parol testimony 
to be submitted to the jury, to prove that no such person as 
Rachael McRary ever resided in the 13th district of Effing- 
ham county, but that Rachael McRory did reside there, and 
gave in for a draw, and drew the lot in question. 

The presiding Judge overruled the motion, and refused to 
grant a new trial, and that judgment is the error com- 


plained of. 
L. T. Doyau and E. W. Beck, for plaintiff in error. 


Wo. Ezzarp, for defendant in error. 
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By the Court—JENKINS, J., delivering the opinion. 


The plaintiff in this action (who is defendant in error,) 
claimed title under a grant from the State of Georgia, origi- 
nally issued to a person designated as Rachel McRary. By 
inspection, it appeared that the name of McRary had been 
changed to McRory, and the defendant objected, for that rea- 
son, to the admission of the grant in evidence. 

To account for this alteration, the plaintiff presented to 
the Court an exemplification of an executive order, reciting 
that satisfactory evidence had been adduced that Rachel Mc- 
Rory was the real party entitled to the grant; that the name 
of McRary had been inserted by mistake, and directing that 
the mistake be corrected. The Court then admitted the grant, 
unaccompanied by the explanatory evidence, and to this coun- 
sel for defendant excepted. 

The rule of law is, that if any ground of suspicion appear 
upon the face of an instrument offered in evidence, and evi- 
dence be offered to remove it, the whole question as to the 
suspicious appearances, and the explanation, should be refer- 
red to the jury, asa matter of fact. 1 Greenleaf, section 564. 
But the direction subsequently given to the case by the plain- 
tiff, (he having assumed the burden of proving the mistake 
to the jury, and of showing that the person who drew the 
Jand in the lottery, and who was the grantee really intended, 
* was Rachel McRory,) this exception becomes wholly imma- 
terial. He did not close the case without adducing evidence 
pertinent to the precise question. 

The next exception is, “ that the Court admitted parol 
proof of the fact that no such person as Rachel McRary 
ever lived in the 13th district of Effingham county, (the 
place stated in the grant as the residence of the grantee,) but 
that Rachel McRory did live there, and gave in for a draw 
in the land lottery, and drew the land in dispute.” This 
raises the question of the admissibility of parol evidence to 
show, collaterally, a mistake in a grant, and to give it the ef- 
fect it would have had in the absence of such mistake. Upon 
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this question the case must turn, and it has been for many 
years a vexed question in Georgia. 

In the numerous lotteries had by authority of law in this 
State, whereby an immense domain has been distributed in 
small parcels to citizens of the State, very many mistakes 
have occurred which, being uncorrected, would work mani- 
fest wrong to individuals. In every form in whicha remedy 
for such mistakes has been attempted, our Courts have found 
great embarrassment, until the passage of the Act of 22d 
December, 1857, intended to meet this difficulty. I insert 
here, in full, the first section of that act, being all that ap- 
pertains to the question : 


“ Tt is enacted, That in any suit, respecting title to land, in 
any court of law or equity, in this State, it is declared to be 
competent by parol proof on the trial, to ascertain the true 
grantee of the land, and to show what person really drew it, 
notwithstanding any mistake in the issuing of the grant, or 
in taking down or transcribing the name of the drawer. Pro- 
vided, nothing herein contained shall be so construed as to 
apply or be applicable to the legally vested rights of any cit- 
izen of this State or of the United States, in rights vested by 
written agreement of all kinds whatsoever, bearing date an- 
terior to the passage of this act.” 


Looking to the proviso of this act, several questions of 
doubtful solution, in applying the enacting clause to cases 
arising, have occurred to us. When the explanatory evi- 
dence in parol is offered by the plaintiff before the defend- 
ant’s case is seen, how is the Court to know whether, under 
the proviso, itis admissible? If admitted, and the defend- 
ant subsequently bring his case within the proviso, what 
disposition shall be made of the plaintiff’s parol evidence? 
Does the proviso, rightly construed, inhibit the application 
of the enacting clause in all cases wherein the party sought 
to be affected by parol evidence, adduces documentary evi- 
dence “bearing date anterior to the passage of the act,” and 
purporting to invest him with rights, and if so, how shall it 
be construed? These questions we have carefully consid- 
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ered, and. have adopted the following propositions for their 
solution : 

1. The proviso of the Act of 1857 does not take any case 
out of the operation of the act, unless the written agreement 
relied upon, as specified in the proviso, emanates from the 
person to whom the grant is alleged to have issued by mis- 
take, or one claiming under him. If the vested right, set 
up to take a case out of the statute, be not traced to and con- 
nected with the grant alleged to be erroneous, the case is 
not within the purview of the proviso; and under the enact- 
ing clause parol evidence is admissible to show mistake, and 
“to ascertain the true grantee.” 

2. Proof that, in the district and county wherein the grant 
recites that the grantee resided, there was no such person 
resident at the time when names were returned for chances 
in the particular lottery in question, nor ever before within 
the knowledge of witnesses, makes a prima facie case for the 
admission of parol evidence, under the act, because such 
proof raises the presumption that no title or written agree- 
ment emanated from the grantee, or could be connected with 
the grant. 

3. In all cases involving title to land wherein the title of 
the plaintiff depends upon proof of mistake in the grant, and 
that a person, other than the one named therein, is “the true 
grantee,” parol evidence is admissible to establish these facts; 
but, if it appears, when defendant’s case is submitted, that 
he derives title from the grantee, (whose name the plaintiff 
insists was inserted through mistake,) by some writing ex- 
ecuted anterior to the passage of the Act of 1857, then the 
case is brought within the proviso, and the Court should 
instruct the jury (if they so believe) to disregard the parol 
evidence introduced by the plaintiff, to show the mistake in 
the grant, and to rectify it. 

4, If, in such a case, there be proof on one side that there 
was no such person as the grantee named in the grant, or 
that the title from such grantee, relied on by the opposite 
party, was forged, and evidence be adduced as to the identity 
of the real grantee ; and thereupon the opposite party submits 

VoL, XXxlI—23. 
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evidence in rebuttal of those proofs, or any of them, the 
whole matter should be referred to the jury, with full instrue- 
tions as to the law. 

With this construction of the Act of 1857, (which we 
believe consonant with legislative intent,) there can be little 
difficulty in its application. Applying it to this case, we 
think the parol evidence was properly admitted. The other 
exceptions to other rulings of the Court, admitting evidence 
objected to, are not tenable, and indeed were not seriously 
urged. J urthermore, we are satisfied that no right of the 
defendant was prejudiced by any refusal of the Court to 
charge the jury as requested by him. The only remaining 
question for consideration is, that the Court erred in not 
granting a new trial on the ground that the verdict of the 
jury was without evidence, and against law and evidence. 

It is not incumbent upon us to argue the facts of the case, 
and we dismiss this ground, and the whole case, with the 
single remark, that, after careful consideration, we are quite 
satisfied with the finding of the jury, and the judgment of 
the Court overruling the motion for a new trial. 

Let the judgment be affirmed. 





JOsEPH Brenton, plaintiff in error, vs. J. C. and J. M. 
BEnsoN, defendants in error. 


1. Under the Attachment Act of 1856, claims for property levied-on by 
attachment, may be made pending the attachment, and in that ¢ase 
the claim bond must be made payable to the plaintiff in attachment. 

‘2. If a claim, interposed pending an attachment, be dismissed for 
irregularity, such dismissal is no bar to another claim, after judgment 
on the attachment. 

8. When a claim for property attached is not interposed until after 
judgment on the attachment, the claim bond should be made payable 
to the sheriff, as in other claim cases. 

\ 
Attachment fi. fa. and claim, in Carroll Superior Court, 
decided by Judge D. F. Hammonp, at the October Term, 


1860. 
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The facts and questions presented by the record in this 
case, are set out in the opinion of the Court. 


W. W. & H. F. Merre t, for plaintiff in error. 
AusTIN, BuCHANAN, for defendants in error. 
By the Court.—Lyon, J., delivering the opinion. 


An attachment was sued out returnable to the Superior 
Court of Carroll county at the instance of the plaintiffs, J. 
C. & J. W. Benson, against one Alexander R. Morrison, 
which was levied on a printing press, types and fixtures. 
The property, pending the attachment, was claimed by one 
Joseph Benton, and that claim was subsequently dismissed 
by the Court for irregularity. A judgment was rendered on 
the attachment debt, from which an execution issued against 
the property attached that was levied on said property. 
The claimant again interposed his affidavit claiming the 
property, and gave his claim bond payable to the sheriff, ete. 
When this claim cause came before the Superior Court of 
Carroll county for trial, at the October Term, 1860, of that 
Court, the plaintiff in attachment moved to dismiss the 
claim on two grounds, 1st. That a claim for property levied 
on by attachment, under the Attachment Act of 1856, could 
only be made as required by that act, that is, before judg- 
ment on the attachment debt and not after, and that as such 
a claim had been interposed. and dismissed, it was a bar to 
any claim after judgment. 2d. That the claim bond was 
made payable to the sheriff, instead of to the plaintiff in 
in attachment. The Court sustained the motion on both of 
the grounds, and dismissed the claim, and to that judgment 
the claimant excepted. Was that judgment of the Court 
below dismissing the claims on these grounds, or either of 
either of them, right? We hold that it was not. 

1. Under the Attachment Act of 1856, claims for property 
levied on by attachment may be made pending the attach- 
ment, and in that case the claim bond must be made payable 
to the plaintiff in attachment. Pam. Acts, 1856, pp. 33 and 
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4; but the act does not require that the claim should be made 
then, or not at all, or if made, and dismissed for irregularity, 
that it shall bar any further claim. On the contrary, see, 
40, p. 35, of the Act provides that “after the judgment has 
been obtained in any case of attachment, execution shall 
issue as in cases of common law, and the execution shall be 
levied in the same manner as executions issuing at common 
law, and the proceedings in all respects shall be the same, 
except,” etc., and under this clause we hold, that as a claim 
could be interposed to a levy on an execution issuing from a 
judgment at common law, it may also be interposed and heard 
on a levy made on an execution issuing from a judgment 
on an attachment, and in the same manner, notwithstanding 
a claim may have been interposed and dismissed for irregu- 
larity pending the attachment. If such a claim had been 
tried and a judgment rendered on the merits of the issue, it 
would be different. 

2. And we hold further, under this act, that when the 
claim for property attached is not interposed until after 
judgment rendered, that the claim bond should be made pay- 
able to the sheriff, as in other claim cases. Cobb, 533. 

Let the judgment be reversed. 





Moses M. Smiru, plaintiff in error, vs. S. G. RitEey, de- 
fendant in error: 


1. Under the Act of 1856, giving a common law remedy against trus- 
tees and trust estates, the process of attachment does not lie against 


a trustee, as such. . 


Attachment, in Campbell Superior Court, decided by Hon. 
Dennis F. Hammonp, at August Term, 1860. 


Moses M. Smith sued out process of attachment, predicated 
upon an affidavit, “that S. G. Riley, trustee for Lucinda 
Riley, and her children,” was justly indebted to him in the 
sum of $860 00, and that said S. G. Riley then resided out 
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of the State of Georgia, so that the ordinary process of law 
could not be served on him. 

The attachment was levied on lot of land No. 30, in the 
3d district of Campbell county, with a saw mill thereon, a 
lot of lumber, twenty-two head of hogs, a sorrel horse, and a 
carding machine. 

When the case was called, the presiding Judge, on motion 
of counsel for defendant, dismissed the attachment, on the 
ground, that a levy upon trust property did not give juris- 
diction of the trustee upon a personal indebtedness, and that 
the trustee absconding, ete., did not subject the trust prop- 
erty to attachment. This decision is the error alleged. 


LaTHAM, for plaintiff in error. 
W. M. Burt, for defendant in error. 
By the Court.—LumMxKIn, J., delivering the opinion. 


This record reminds me of the famous controversy as to 
the number of children the wife of John Rogers, the martyr, 
had. If the nine that followed their mother to the stake 
was exclusive of the one at the breast, why, then, she had 
ten, if inclusive, nine. 

If this attachment is against Riley, as trustee, under the 
Act of 1856, giving a common law remedy against trustees, 
then it will not lie. The statute does not provide for attach- 
ments. Indeed, its terms would necessarily exclude this pro- 
cess. If, on the other hand, it is an attachment against 
8. G. Riley, in his indiyidual character, and although ad- 
mitted in the argument to be the other way,—and I am 
strongly inclined to think the pleader so intended it—then the 
proceedings should be sustained. 

One of the best modes of testing this question would be 
to inquire on whose property the levy was made? Was it 
the individual property of S. G. Riley, or the trust estate of 
Lucinda Riley and her children, in 8. G. Riley’s hands? If 
the latter, the proceeding is illegal and void. If the former, 
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although there is much confusion in the record, I do not see 
but that the attachment may be sustained. 
It was this that produced the difficulty, I apprehend, in 
the Court below, and which creates the difficulty in this 
"Court. The very idea of suing out an attachment against a 
irus tee, because he resides out of the State, is an absurdity, 
It cannot be done, and this is all we decide. 
Let the judgment be affirmed. 





Frances Wooprvrr, plaintiff in error, vs. JAMES M. 
WooprvrFr, e¢ al., defendants in error. 


1. Where a testator, by his will, directs that certain property bequeathed 
by him shall be divided into four shares, and further directs, that one 
of these shares shall be vested in, and become the property of J. N. 
W., in trust for testator’s daughter, F. W., and “her heirs born and 
to be born’’: Held, that the bequest vested in the daughter a life 
estate in the property, with remainder to her children, whensoever 


born. 


Bill in equity, in Newton Superior Court, and decision on 
demurrer, by Judge E. G. CaBAniss, at Chambers, on the 
18th of October, 1860. 


James M. Woodruff, George W. Woodruff, and Reuben 
T. Woodruff, exhibited their bill in equity, returnable to the 
September Term, 1860, of Newton Superior Court, against 
their mother, Frances Woodruff, allegipg that James Rose- 
berry, the grand father of the complainants, died in said 
county of Newton, leaving in full force a will, which was duly 
proved and recorded ; that in and by said will the testator, 
after some specific legacies directed that certain property 
specified in the will, and also described in complainants’ 
bill, should be divided into four equal shares, and that 
one of the four shares should be “ vested in, and become the 
property of, John N. Williamson, in trust for his daughter, 
Frances Woodruff, and her heirs, born and to be born;” that 
in the division of the property bequeathed, certain negroes 
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were allotted to the said Frances Woodruff, which, with their 
increase, she now has in possession, and threatens to carry 
the said negroes out of said county of Newton. 

The complainants claim an interest in the negroes, either 
as joint tenants with their mother, the said Frances Wood- 
ruff, or as remainder-men, after the termination of her life 
estate in the property, and they pray that an equal division 
of the property may be made between all the joint tenants, 
so far as to ascertain, and set apart the distributive share to 
which each is entitled, or, in the event it should be held, that 
theirs is an interest in remainder, that the said Frances Wood- 
ruff may be decreed to give bond, with sureties resident in 
Newton county, for the forthcoming of said negroes, to be 
delivered to the remainder-men at the death of the said 
Frances. 

The defendant set up a demurrer to the bill, insisting that 
the bequest in the will vested an absolute estate in the ne- 
groes, in herself, and that complainants had no interest in 
them, either as joint tenants or remainder-men; and insisting 
also that if it should be held that complainants did have an 
interest in the property, they ought to be compelled to elect, 
either to claim as joint tenants or as remainder-men. 

Upon hearing argument for and against the demurrer, the 
presiding Judge overruled ,the same, and the plaintiff in 
error seeks a reversal of that decision before this Court. 


Ciark & LAMAR, for plaintiff in error. 
Fioyp, STANCELL & GLAss, contra. 
By the Court.—JENKINS, J., delivering the opinion. 


The questions for the consideration of the Court in this 
case are, whether, under the will of James Roseberry, the 
defendant took any interest in certain property now in the 
possession of their mother, the plaintiff in error, and if so, 
what interest ? 

The bequest was of certain slaves “to John N. William- 
son, in trust for my daughter, Frances Woodruff, and her 
heirs, born and to be born.” 
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It is conceded that at the time of the making of said tes- 
tament the defendants in error were in esse, and that sinee 
that time other children have been born to Frances Wood- 
ruff. 

For the plaintiff in error, it is insisted that the word 
“heirs” is to be considered as a word of limitation, not- 
withstanding the superadded words “born or to be born.” 
These words, it is said, do not at all vary the legal significa- 
tion of the word “heirs,” which without them, in this con- 
nection would vest the entire interest in Francis Woodruff. 
It is the duty of Courts in construing wills, if possible, to 
give effect to every word used by testators. The first inquiry, 
then, is, whether the superadded words “born or to be 
born ” give expression to any idea in the testator’s mind, 
which, without the use of them, would have slumbered. If 
they do, and by any reasonable interpretation we can ascer- 
tain that idea, we have no right to reject the words which 
are its exponents. If he meant nothing by the words “ born 
and to be born,” then he simply meant to give to Frances, 
at his death, such interest in his property as he then had— 
the absolute interest. This interest he meant she should 
be at liberty to alien by deed, or by will, and if she should 
die without having disposed of it in either manner, he meant 
that it should go, not by any act of his, but by operation of 
law, to such persons as might be her heirs-at-law. To effect 
this object, it would have sufficed to stop at the word heirs. 
The fact that he did not so stop, would indicate that he had 
something to say relative to those heirs. If the superadded 
words, taken in connection with the word heirs, point to a 
class of persons distinct from all others, then they mean 
something; they convert the word “heits” into a word of 
purchase. If by “heirs” he meant heirs general—meant 
only to indicate the quality of interest his daughter was to 
take in the slaves—of what consequence was it whether or 
not those persons who would, at his death, be her heirs-at- 
law, were then “born or to be born?” 

It is only on the supposition that he meant to give her a 
limited interest in the property, and to limit it, after that, to 
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certain other persons then in his mind, that it could bea 
question of importance whether those persons so to take in 
the future were all in life at the execution of his will. The 
inference seems clear that he had a class of persons in his 
mind, at the moment, and the next question is, whether that 
class of persons can be ascertained. To answer the descrip- 
tion they must be persons, some of whom were then in esse, 
others in passe, all of whom surviving her would, at her 
death, stand in the same relation to her—would be her heirs- 
at-law, to the exclusion of all others—were there such. 
The fact is, when the will was published she had children ; 
the possibility was, she might have more. The children she 
then had, and any she might afterwards have, surviving her, 
would be her heirs; would constitute a class of persons from 
which no one of them could be excluded, and from which 
all other persons would be excluded. They answer the 
description, which no other person could satisfy. They are 
children of Frances, “ born and to be born.” Would it not 
be wilfully closing the judicial mind against testamentary 
intention, to hold that he did not mean distinctly to provide, 
by his own act, for her children? The question still remains, 
what interest did they take? Are they to be regarded as 
tenants-in-common with their mother, or did she take a less 
estate, with remainder to them? We hold the latter opin- 
ion. Whilst the superadded words give to the word “heirs” 
the significance of children, we are not entirely to lose sight 
of its proper meaning. ‘To give full effect to the words 
“heirs, born or to be born,” in this case, we must under- 
stand “ children being heirs, living at the date of the will 
and thereafter to be born.” Inasmuch as, “nemo heres 
est viventis,” the class of persons to take after Frances 
Woodruff, must be postponed until her death, we there- 
fore construe the bequest to vest in her a life estate, with 
remainder to her children, whensoever born. The case of 
Goss and wife vs. Eberhart, administrator, 29 Ga. Rep., 545, 
sustains this view. We think, therefore, that the demurrer 
was properly overruled. 
Let the judgment be affirmed. 
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JostaH C. York, plaintiff in error, vs. Davip Cuoproy, 
et al., defendants in error. 


i. 

1, When a party has once had an opportunity of being heard, and 
neglects to assert his cause until the judgment of the Court hag 
been made, settling the rights of the parties, he must abide the conse- 
quences of his neglect. A Court of Equity cannot relieve him there- 
from, even when the judgment is manifestly wrong. 

2. The ignorance of the sheriff as to what was his duty, under the cir- 
cumstances, cannot protect him from liability for the neglect to per- 
form that duty. Ignorance of the law excuses no man, least of all, a 
sheriff. 


Bill in equity, and application for an injunction, in Polk 
Superior Court, decided by Judge Dennis F. Hamnonp, at 
Chambers, on the 22d of November, 1860. 


Several writs of fiert facias, issued from a Justice’s Court 
of Paulding county, some in favor of David Clopton, some 
in favor of Ephraim Thompson, and some in favor of other 
persons, against Berrien Williams, were levied by A. B. 
Davidson, a constable, upon certain negro slaves, as the 
property of the defendant, Williams, and by said constable 
the fi. fas., and the property levied on, were returned to 
Josiah C. York, the sheriff of Polk county, for sale accord- 
ing to law. On the day of sale, Edmond Williams and Wil- 
liam W. Williams, as executors of old Mrs. Williams, filed 
a claim to the negroes in due form of law. The fi. fas., 
with the levy thereon, and the claim, were returned, by 
York, to the Superior Court of the county of Paulding, to 
be there tried. Subsequently, the levy on the fi. fas. was 
dismissed, by order of the plaintiffs’ attorney, for irregu- 
larity, and due entry of such dismissal made on the fi. fas. 

On the 8th day of March, 1860, the ji. fas. were re-levied, 
by the constable, upon the same property which was then in 
the custody of York, the sheriff, and the constable exhibited 
to York the written instructions of the attorney of the plain- 
tiffs, directing the constable to re-levy on the negroes, 
and take them out of York’s custody, and turn them over 
to a third party. York refused to surrender the negroes. 
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Davidson, the constable, then gave the re-levied fi. fas. to 
York, the sheriff, who held them and the property without 
advertising or selling said negroes, or otherwise disposing of 
the same. 

On the first day of May, 1860, a rule was served upon 
York, reciting that he had had ten fi. fas., in favor of 
David Clopton, and three fi. fas. in favor of Ephraim Thomp- 
son, and other fi. fas., all issued from a Justice’s Court of 
Paulding county, against Berrien Williams, in his hands, 
with property levied on sufficient to satisfy them, and re- 
turned to him long enough before that time for him to have 
made the money, and directing him to appear at Polk Supe- 
perior Court, then in session, and show cause on the next 
morning, or so soon as counsel could be heard, why he should 
not pay to plaintiff’s attorney the sum due on all of said 
fi. fas. The rule also directed him to bring the fi. fas. into 
Court, with his actings and doings thereon. 

On the 2d day of May, 1860, York made, through his 
counsel, a verbal answer to the rule, which was not sworn to, 
and the Court deeming the answer insufficient, granted a rule 
absolute, directing the sheriff to pay to Irwin & Lester, the 
attorneys of the plaintiffs, the principal and interest due on 
the fi. fas. The rule absolute set out by name all the fi. fas., 
both those specified in the rule nisi by name, and those desig- 
nated “other fi. fas.,” therein, giving the principal, interest 
and cost due on them separately. 

At the October Term, 1860, of Polk Superior Court, 
counsel for the plaintiffs in the fi. fas., moved for and ob- 
tained an attachment for a contempt against the said York, 

_and placed the same in the hands of John Peek, the coroner 
of Polk county, to be executed and enforced. 

Between the time of obtaining the rule absolute and the 
attachment, York advertised the negroes for sale, but the 
executors of Mrs. Williams again interposed a claim, which 
was returned to Paulding Superior Court, and is still pend- 
ing. Berrien Williams resides out of the State, and is in- 
solvent. 

Upon this state of facts, and on the grounds stated in the 
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opinion of the Court, York exhibited his bill, praying an 
injunction against the enforcement of the attachment, which 
injunction was refused by Judge Hammond, and it is to re- 
verse that decision that the writ of error is prosecuted in this 
case. 


Frevper & Broyres, BucHanan, for plaintiffs in error, 


Irwin & LESTER, contra. 
By the Court.—Lyon, J., delivering the opinion. 


This was an application, by bill in equity, for the writ of 
injunction to enjoin the collection or prosecution of an attach- 
ment issuing out of, and founded on, a rule absolute in the 
Superior Court of Polk county, against Josiah York, as 
sheriff of that county, in favor of David Clopton and others, 
as plaintiffs, in certain executions against one Berrien Wil- 
liams. The application was based on several grounds set out 
in the bill, all of which I will notice in their proper order 
hereafter, and the injunction refused on all the grounds, 
This refusal is the error complained of in this record, and 
forms the subject for present consideration. We agree with 
the Court below, that the complainant failed to make such a 
case as would entitle him to the relief prayed for, and that 
the injunction was properly refused. The first ground 
amounts substantially to this, that after the claim of the 
property levied on by the executors of Mrs. Williams, to- 
gether with the executions, had been returned by him to the 
Superior Court of Paulding county, for trial, he did not 
know that he was authorized to proceed with the advertise- 
ment and sale of the negroes, upon the return of the execu- 
tions, the dismissal of the old levy for irregularity, the entry 
of a new levy on the same property, until he was advised 
that the first, or old claim, had been properly disposed of by 
the Court, and believing that he could not do so, in the ab- 
sence of any notice or advice to the contrary, he held the 
- executions for the purpose of returning the same to the next 
term of Paulding Superior Court for the trial of the claim, 
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without advertising or selling until Court came on in Polk 

county, when this rule was moved against him, to which he 
made a verbal showing, relying on some ground not included 

in the bill, that his‘ counsel thought a sufficient showing 

to the rule. The Court, on the hearing, had overruled the 
showing, and made the rule absolute, from which the attach- 
ment issued, that he now, upon this and other grounds, seeks 
to avoid. We might dispose of this, and all other grounds 
in the bill, that existed at or anterior to the judgment of the 
Court on the rule, by the reply, that it was the duty of the 
sheriff, at the hearing of the rule, of which he had notice, to 
have then made and insisted upon all the grounds of defense 
that then existed to the rule, as it was his duty to do, and as 
he did not; that it is now too late to insist upon them by this 
pill. 1. When a party has once had an opportunity of being 
heard, and neglects to do so until the judgment of the Court 
has been made, settling the rights of the parties, he must 
abide the consequences of. his neglect. A court of equity 
cannot relieve him therefrom, even when the judgment is 
manifestly wrong. Pollock vs. Gilbert, 16 Ga., 401. But as 
it is not necessary that we should put the decision on this 
ground, we will meet and dispose of the grounds of the bill 
on their merits. The gist of the first ground is, that the 
sheriff did not advertise and sell the property before the rule 
was moved against him, although he had plenty of time to 
have done so, because he did not know that it was his duty. 
He does not deny now but it was his duty, for it is clear that 
it was. The dismissal of the levy, whether by the act of the 
party or the Court, disposed of the claim, and a new levy 
made the filing of a new claim necessary, or a sale of the prop- 
erty. 2. The ignorance of the sheriff of what was his duty 
under the circumstances, cannot protect him from liability 
for the neglect to perform that duty. Ignorance of the law 
excuses no man, least of all a sheriff—for having undertaken 
to perform the duties of his office, he must know and per- 
form them at his peril. 3. A‘ second ground for relief, made 
in the bill and insisted on in the argument, is that several 
executions, to the amount of $185 00, are embraced in the 
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rule absolute, which were not included in the rule nisi, and 
upon which he was not called upon to answer. If this be 
true, that the rule was made absolute as to executions that were 
not in his hands, and levied upon the property, and to which 
his answer did not apply, the rule cannot be enforced against 
him as to those executions, but it is not necessary for him to 
come into a court of equity to get relief on that ground. A 
motion before the Court would afford him as full relief as a 
decree in equity; but I apprehend if the difficulty grows out 
of a mere imperfect description of the executions in the state- 
ment thereof, while all were alike in his hands at the same 
time, and all stood on the same footing, that the objection 
would not amount to much. 4. The next and last ground 
relied on in the bill, is that since the rule was made absolute, 
a claim has been interposed to the property, which is still 
pending, and undisposed of in the Superior Court of Pauld- 
ing county. This claim was filed intermediate’ the rule ab- 
solute and the application, by the plaintiffs therein for the 
attachment. Against the allowance of the injunction on this 
ground, there are two sufficient reasons. First, it ought to 
have been shown against the issuing of the attachment—that 
is, it ought to have been relied on as a defense before the 
Court, on the application for the attachment. Secondly, to 
have been good as a reason why the attachment should not 
be collected or prosecuted at any time after judgment of the 
Court on the rule, it should have been made to appear 
affirmatively that the property was not subject to the execu- 
tions, and after the judgment, this could only appear by a 
judgment of the Court declaring the property not to be sub- 
ject. 
Let the judgment be affirmed. 
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RicHaRD Rog, casual ejector, and J. B. Huparns, tenant- 
in-possession, and another, plaintiffs in error, vs. JOHN 
Dog, on the demise of Harrison Crow e¢ al., defendants 
in error. 


1. Where there is a succession of crops made on land every year, the 
interval which necessarily elapses, between the time of one tenant 
moving off, and another moving on, the premises, will not work a for- 
feiture of the benefit of the statute of limitations, or break the contin- 


uity of an adverse possession. 
2. A verdict which is against the law and evidence in the case, will be 
set aside, and a new trial awarded. 


Ejectment, in Harralson Superior Court, tried before Judge 
Dennis F. HAMMonp, at the October Term, 1860. 


This was an action brought by John Doe, on the demises 
of Harrison Crow and Edward Grisham, against Richard 
Roe, casual ejector, and James B. Hudgins, tenant-in-posses- 
sion, for the recovery of lot of land No. 195, in the 7th dis- 
trict of said county of Harralson. The suit was commenced 
on 26th September, 1859. 

The defendant met the action with pleas of the general 
issue, and the statute of limitations. 

Pending the action, Elihu M. Williams was made co- 
defendant. 

On the trial, the plaintiff proved the locus, and that James 
B. Hudgins went into possession of the land in dispute in 
the month of May, 1859, and was occupying the same when 
the suit was brought as the tenant of Elihu M. Williams ; 
that Williams bought the land from Albert G. Story, and 
took his bond for titles, and by virtue thereof, entered upon 
the land the first of the year 1851 or 1852, built some houses, 
cleared twenty acres of the land, and lived thereon, claiming 
it as his own until 1855, when he sold it to a man by the 
name of Webb, who went upon the land before Williams 
moved off, and lived on it until the last of the year 1857; 
that Williams took the land back from Webb, and rented it 
to a man by the name of Nicks, who lived on and cultivated 
the land in 1858, and left it in the month of November of 
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that year; that there might have been as much:as two or 
three months between the time that Webb moved off, and 
Nicks moved on the land, but that Williams, and those 
claiming under him, had made crops on the land every year 
from the time he first entered upon it. 

The plaintiff then introduced a grant from the State of 
Georgia, to John H. Goolsby, of Brown’s district, Dekalb 
county—a deed from Goolsby to Harrison Crow, dated 1st of 
January, 1830, and recorded 1st December, 1831, for the 
land in dispute. 

The plaintiff offered in evidence a déed from Crow to Ed- 
ward Grisham, dated 20th December, 1854, which being 
objected to, on the ground that it was made pending an 
adverse possession of the land, and therefore void, was 
excluded by the Court. 

Plaintiff then offered in evidence the record of an action 
of complaint for the land in dispute, brought by Edward 
Grisham, against W. C. Webb and Elihu M. Williams, and 
which was commenced in Harralson Superior Court on the 
22d May, 1855, and judgment of non-suit awarded at April 
Term, 1859, the case carried to the Supreme Court, and 
judgment affirmed at August Term, 1859, and remitter 
returned, and made the judgment of Harralson Superior 
Court, at October Term, 1860. Counsel for defendant ob- 
jected to the introduction of the record on the ground, 
that as the deed to Grisham had been ruled out, and 
no recovery could be had-on the demise from him, he 
was not a party to this action of ejectment, and that the 
action of complaint, and the action of ejectment, were not, 
therefore, between the same parties, but the Court overruled 
the objection, and admitted the record in evidence. Plaintiff 
then rested his case. 

The defendant then proved the existence of an original 
ji. fa., issued from a Justice’s Court of DeKalb county, in 
favor of James Simpson, against John H. Goolsby, and that 
extensive and diligent search had been made to find the said 
fi. fa., and the judgment from which it issued, in all the 
places and offices where the same would likely be found, but 
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that the search was unavailing, and resulted ih a failure to 
find the fi. fa. or the judgment; that John H. Goolsby re- 
sided in the county of DeKalb in the years 1826, 1827, 1828, 
'and 1829, and that the Justice’s Court dockets for said years, 
in the districts wherein he resided, were lost, and could not 
be found ; that in the latter part of 1829, Goolsby moved 
from DeKalb to Merriwether county, and from thence to Che- 
rokee county, Alabama. The defendant then read in evidence a 
deed for the land from Giles S. Boggus, sheriff of Carrol 
county, to James Simpson, dated 20th of January, 1834, and 
recorded 30th of January, 1834, reciting a seizure of the 
land on the 5th of May, 1832, by virtue of a writ of fieri facias, 
issued from a Justice’s Court of DeKalb county, in favor of 
James Simpson, against John H. Goolsby, and a due adver- 
tisement and sale of the same, according to law, to the said 
Simpson, who was the best and highest bidder. This deed 
was accompanied by the testimony of Boggus himself, veri- 
fying the facts recited in the deed, and giving it as his best 
recollection that the fi. fa. was returned to Simpson after the 
sale of the land. 

The defendant next read in evidence adeed from W. W. 
and A. N. Simpson, administrators of James Simpson, de- 
ceased, to Josiah Goggans, for the land in dispute, dated the 5th 
August, 1854, a deed from Goggans to Elijah Cook, dated 4th 
December, 1850, a deed from Cvok to Albert G. Story, dated 
8th October, 1853, and a deed from Story to Elihu M. Wil- 
liams, dated 9th April, 1854. The defendant rested his case, 
after adducing additional proof that Goolsby resided in DeKalb 
up to the last of the year 1829, and did not reside there after 
that, and as to the continuous and adverse possession of the 
land by Williams. 

After the testimony.and argument had closed, and the 
Court had charged the jury, as hereinafter stated, the jury 
returned a verdict in favor of the plaintiff for the premises 
in dispute. 

Counsel then moved in due form for a new trial, on the 
grounds: 

1. Because the Court erred in admitting in evidence the 

VoL, xxxu—24, 
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record of the action of complaint in favor of Grisham against 
Webb and Williams, as hereinbefore stated. 

2. Because the Court erred in refusing to charge, when 
requested to do so, that if the jury believed that Goolsby 
lived in DeKalb county, and left there, and moved to another 
county before he made the deed to Crow, and never lived in 
DeKalb county after that time, the presumption of law, in 
such case, would be that the fi. fa. was older than plaintiff’s 
deed, and that the existence and loss of the fi. fa. being 
proved, the law presumes that there was a judgment, and 
that the Court rendering it had jurisdiction ; that if the de- 
fendant, and those claiming under him, held possession of 
the land, and made a crop on it every year for seven years, 
that an interval of two or three months between one tenant 
going out and another coming in, does not amount to such an 
interruption of the possession as to defeat the statute of limi- 
tations. 

3. Because the Court erred in charging the jury, that if 
the defendant moved off the land for one single day, whether 
he intended to return or not, the statute of limitations 
stopped at that point, and only commenced to run from his 
return to the land, and he must have held it seven years 


from that time, to entitle him to protection under the statute ; 


that there is no legal way of proving the contents of a fi. fa. 
or other paper, but by producing the evidence of a person 
who has seen the fi. fa. or other paper, and that no evidence 
of an inferior degree will be sufficient to establish the con- 
tents thereof. 

4, Because the jury found contrary to law, contrary to 
evidence, and contrary to the weight of the evidence. 

The presiding Judge overruled the motion for a new trial, 
and defendant complains that the judgment is erroneous, 
and asks that it be reversed. 


W. W. & H. F. Merre t, for plaintiffs in error. 


Burke & Buack and HueH BucHanay, contra. 
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By the Court—LumPxIn, J., delivering the opinion. 


This was an action of ejectment for lot No. 195, in the 
7th district of what was formerly Carroll, now Harralson 
county. Both sides claim under the same grantor, John A. 
Goolsby. The plaintiff deduces his title through a deed to 
Harrison Crow, dated 1st December, 1830, and recorded the 
14th December, 1831. The defendant relies on a sheriff’s 
deed to the land, sold as the property of Goolsby, the 5th of 
May, 1832, and the question as to the title in this case turns 
upon the date of the execution under which this sale was 
made. It was a Justice’s Court fi. fa. in favor of Simpson. 
Every place has been searched where it was likely any infor- 
mation could be had respecting the execution, and it cannot 
be found. Goolsby removed from DeKalb county, whence 
the execution purports to have been issued, at the end of 1829, 
He was living in Meriwether county when the deed was made 
to Crow, in December, 1830. Diligent search has been made 
in DeKalb county during the years 1826, ’27, ’28, and ’29, 
during which Goolsby lived in DeKalb, and no vestige 
of the docket of the magistrate can be found. Considering 
the frequency that Justice’s Courts hold their sessions—that 
within a year, at least, after Goldsby left DeKalb, the 
judgment was rendered against him, which sold the land; 
especially as the case was not certioraried, or any other 
extraordinary delay intervened ; consequently the judgment, 
it may be fairly inferred, was older than his deed to Crow. 

So much for the conflict of title—and then as to the pos- 
session. 

Elihu Williams went into possession in December, 1851, 
and has occupied the land, he and his tenants, ever since, 
continuously. For we cannot subscribe to the doctrine that 
the interval which necessarily elapses between the time of 
one tenant moving off and another moving on the premises, 
where there have been a succession of crops made every 
year, shall forfeit the benefit of the statute—althongh, in 
the language of the Court below, the chasm should be but 
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for a single day. Our conclusion is, that the defendants 
have the actual, as well as the possessory, title. 

As it respects the former suit, all we have to say is, that: 
while we do not hold that, in order to prevent the statute 
from running, the action should be renewed within siz 
months in the same form, it must be between the same parties 
and for the same cause of action. But the complaint was in’ 
favor of Gresham, and Gresham is one of the lessees of the 
plaintiff in the present case; but there can be no recovery on 
this demise, as the deed to the land to Gresham was made 
while the land was held adversely. 

Let the judgment be reversed. 





JESSE TOLLESON, plaintiff in error, vs. PINCKNEY C. Posry, 
defendant in error. 


1. In an action for slander, the plaintiff read in evidence the deposi- 

tions of a witness to prove the speaking of the slanderous words. 

The defendant then offered the depositions of the same witness, taken 
out by him, to prove, that subsequent to the speaking of the defama- 
tory words, the plaintiff had made an unsuccessful effort to induce the 
witness to swear falsely in the case: Held, That upon ojections made 
to the latter depositions, the Court ought to have excluded them. 

The books of the Receiver of Tax Returns are admissible as evidence, 
in an action on the case for slanderous words, for the purpose of 
showing the amount and value of the property admitted by the defend- 
ant to be his. 

3. Bills of indictment preferred by the defendant as prosecutor, against 
the plaintiff, and ignored by the grand jury, are admissible as evi- 
dence, in an action of slander, to show malice on the part of the 
defendant. 

4, A charge to the jury, predicated on testimony which should have 
been excluded, is erroneous. 


to 


Action on the case for words, in Carroll Superior Court. 
Tried before Judge D. F. Hammond, at the October Term, 
1860. 


This was an action brought by Jesse Tolleson against 
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Pinckney C. Posey, to recover damages for slanderous words 
spoken by defendant, of and concerning the plaintiff, charg- 
ing him with having stolen the shucks, fodder, and hogs of 
the defendant. The words are alleged to have been pub- 
lished on the 15th of October, 1857, and at other times 
before the suit was brought. 

On the trial, the plaintiff proved the speaking of the 
words charged, by several witnesses, to-wit: Fanny Jones, 
and Amanda Posey, and Martha E. Sexton. 

The plaintiff then offered in evidence the tax books to 
show the relative wealth of the parties, but the Court 
excluded the testimony, and plaintiff excepted. 

The plaintiff also offered in evidence, two bills of indict- 
ment, preferred by defendant as prosecutor, against the plain- 
tiff, one for perjury and one for assault and battery, both of 
which were ignored by the grand jury of said county of 
Carroll, but the Court rejected the testimony, and plaintiff 
excepted. 

The plaintiff then rested his case. 

The defendant offered in evidence the depositions of 
Fanny Jones, taken out by him, to prove that plaintiff tried 
to get her to swear falsely in the case, telling her that if she 
would swear that she heard the defendant say that plaintiff 
had stolen a yellow barrow hog, corn, fodder, shucks, water- 
melons, peaches, and apples, that she should lead a lady’s life. 
The witness states, in the same depositions, that the effort to 
bribe her was not successful, and that her testimony in behalf 
of the plaintiff was the truth and nothing but the truth. 

The defendant introduced several witnesses to impeach the 
testimony of Martha E. Sexton and Amanda Posey, on the 
ground of general bad character, and the plaintiff likewise 
introduced several witnesses to support the testimony of 
Martha E. Sexton. 

The Court charged the jury, amongst other things, that 
“the plaintiff’s conduct, since the speaking of the defamatory 
words, in the management of his case, might be such as to 
justify a diminution of the damages, but that no diminution 
of his standing since the speaking of the words, from other 
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circumstances, could be taken into consideration by them, 
and the true criterion was, the plaintiff’s character when slan- 
dered.” 

The Court also charged the jury, “ that they had a right 
to scrutinize the plaintiff’s whole conduct, as disclosed by the 
testimony of Fanny Jones, as well as all the circumstances of 
the case, for the purpose of ascertaining what amount of 
improper influence plaintiff had exerted over the witness, 
and otherwise, in the preparation of his case, for the purpose 
of ascertaining the true status of the case, and to enable them 
to ascertain what amount of damages the plaintiff ought to 
recover.” 

The jury returned a verdict in favor of the plaintiff for 
one dollar, and his counsel moved for a new trial, on the 
grounds : 

1st. That the Court erred in admitting the depositions of 
Fanny Jones, taken out, and offered in evidence by the de- 
fendant. 

2d. That the Court erred in rejecting the tax-books offered 
in evidence by plaintiff. 

3d. That the Court erred in excluding the bills of indict- 
ment tendered in evidence by the plaintiff. 

4th. That the Court erred in charging the jury as herein- 
before set forth. 

The motion for new trial was overruled, and that decision 
is alleged to be erroneous. 


W. W. & H. F. Merrett, for plaintiff in error. 
BurkE & Buack, for defendant in error. 
By the Court.—JENK1ns, J., delivering the opinion. 


Error is assigned, in this case, upon the ruling of the 
Court, admitting the evidence of Fanny Jones, offered by the 
defendant. This was one of the witnesses by whom plaintiff 
proved the speaking of the slanderous words. The defend- 
ant subsequently examined her to prove that plaintiff had 
attempted to bribe her as a witness in the case. She proved 
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the attempt, but avers that she did not yield to the tempta- 

tion, but on the contrary, that she, as plaintiff’s witness, had 

sworn to the truth, the whole truth, and nothing but the 

truth. Objection being made, the Court admitted the evi-. 
dence. Our judgment is, that the evidence should have been 
excluded. It does not go to impeach her previous testimony, 
but to sustain it. It was not competent to mitigate damages 
for two reasons: 1. The conduct of the plaintiff, which it 
discloses, as indicating want of integrity on his part, was sub- 
sequent to the alleged defamation, and his character as it was 
before, and at the time of the speaking of the words, and not 
as affected by subsequent acts, is the true subject of inquiry. 
2. The good character set up by plaintiff cannot be assailed 
by proof of particular acts inconsistent therewith. The de- 
fendant, on this point, is confined to general bad character. 
Richardson vs. Roberts, 23 Ga. R., 215. 

Error is further assigned against the rejection, by the 
Court, of the tax-books, to show the quality and value of 
property admitted by the defendant to be his. This evidence 
was offered to aid the jury in fixing the measure of damages. 
Juries are authorized in such cases to give smart money, or, 
in other words, to make the verdict somewhat positive. What 
a poor man would feel as smart money, one of very large 
means would not. We think, in assessing damages for an 
ascertained wrong, it is admissible for the jury to look to the 
defendant’s circumstances ; if so, then it is proper that they 
should have evidence of the extent of his wealth, and there 
can be no more reliable evidence to show a given amount of 
wealth than his own verified statement given as the measure] 
of liability for taxation. It is complained that the Court 
erred in rejecting certain bills of indictment preferred by 
defendant against plaintiff, and ignored by the grand jury, 
when offered in evidence by plaintiff. This was competent 
evidence, not to enhance the damages, but to show malice. 
It has often been ruled, that for this purpose, acts done, or 
words spoken, other than those which are the gravamen of 
the suit pending, are competent, though it-has been said that 
the Court should charge the jury not to increase the damages 
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by reason of such other words spoken, or acts done. These are 

only evidence of the quo animo. Rustell vs. McQuister, 

1 Camp. 49, n. McLeod vs. Wakely, 3 Car. & P., 311, 
. Adkins vs. Williams, 23 Ga. R., 222. 

It is lastly assigned as error, that the Court charged the 
jury, at defendant’s request, that they had the right to scru- 
tinize the plaintiff’s whole conduct, as disclosed by Fanny 
Jones, in her depositions taken by defendant for the purpose 
of determining to what amount of damages the plaintiff was 
entitled. Having already ruled that this evidence was im- 
properly admitted, we have no hesitation in holding that this 
charge of the Court was erroneous. According to the rules 
of law governing this action, an illegal or immoral act, done 
by the plaintiff, is no sufficient cause for mitigation of dam- 
ages for any injury previously done him by the defendant. 

The verdict of the jury affirms that the injury complained 
of was done to the plaintiff by the defendant. They do not 
sustain his plea of not guilty, and it may be that the very 
small damages they found were assessed under this and other 
erroneous rulings of the Court. We think, therefore, the 
judgment of the Court below, refusing a new trial, should be 
reversed, and the cause re-tried. 

Let the judgment be reversed. 





Cuarity A. RAMSEY, administratrix, ete., plaintiff in error, - 
vs. ZADOCK BLALOCK, ef al., defendants in error. 


1. It is error in the presiding Judge to charge the jury, that a vendor is 
bound by false representations made by his agent, in the sale of a 
negro, unless there be proof that the vendor had an agent in such sale. 

2. An administrator can not bind the estate of his intestate, by a war- 
ranty of the soundness of an article sold by him. 

8. A verdict unsupported by evidence, will be set aside. 


Assumpsit, in Campbell Superior Court. Tried before his 
Honor Dennis F, HAmMonpD, at August Term, 1860. 
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The questions made in this case arise out of the following 
state of facts, to-wit : 


On the 2d day of June, 1857, Charity A. Ramsey, as the 
administratrix of James W. Ramsey, deceased, sold at public 
outcry, and at-administrator’s sale, a negro girl by the name 
of Martha, belonging to the estate of said deceased. At 
said sale, Zadock Blalock was the highest bidder, and the 
negro was knocked off to him at the price of $530 00. 
For this sum, Blalock gave small notes of $50 00 each, 
payable to the administratrix, due the 25th of December, 
1857, with Thomas Bullard and Fayette S. Fitch as securi- 
ties. The administratrix executed and delivered to Blalock 
a bill of sale for the negro girl, in the usual form of an admin- 
istrator’s bill of sale, in whith the negro was described as 
being seven years old. 

The administratrix brought suit, on eight of the promis- 
sory notes given for the negro, against Blalock and his sure- 
ties, returnable to the March Term, 1858, of Campbell 
Superior Court. . 

The defendants set up a plea to the action, that the notes 
sued on were given for a negro girl named Martha, which 
the plaintiff warranted to be sound and healthy, but which, 
before and at the time of the sale, was unsound and diseased 
with chronic diarrhoea, which rendered her worthless, and of 
which she svon thereafter died, and that therefore the con- 
sideration of said notes had wholly failed. 

On the trial of the case there was a considerable number 
of witnesses sworn, of whose testimony the following is a 
condensed statement: 

It seems that the little negro girl had contracted the habit 
of eating dirt, which gave her a swarthy or ashy complexion ; 
that her general appearance was unhealthy; that her owners, 
before the sale, had given her medicine, and that she had a 
“running off at the bowels;” that the intestate once said 
that he believed she would die, and that she was not worth 
$10 00, but whea asked if he would take that sum for her, 
he answered no; that when the negro was brought to sale, 
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Thomas Bullard cried the sale; that one Noah Smith, the 
brother of the administratrix, was present at the sale, and 
was asked by a bystander if the negro girl was sound, to 
which question Smith replied that she was as sound as a 
dollar; that none of the witnesses knew whether the admin- 
istratrix heard Smith’s remark or not; she neither assented 
to or dissented from the remark ; that she was standing near 
by, and, in the opinion of one of the witnesses, looked at 
the witness as if she meant what Smith said, though she did 
not say a word; that it did not appear that Blalock heard 
Smith’s remark ; that after the sale Blalock, announced him- 
self as well pleased with the negro and his bargain; that he 
was offered a premium on the price he paid for the negro, 
and refused to take it; that some three months after the sale, 
the negro exhibited dropsical indications; that about the 
25th of December, 1857, the negro died of typhoid pneu- 
monia, which is an acute, and not a chronic, disease; that 
toward the last she had hemorrhage of the bowels, which is 
a result of pneumonia; that physicians who examined the 
girl; could see no indications of a. chronic disease in her or 
about her. 

In reply to defendant’s testimony, as to the unhealthiness 
of the negro before the sale, the plaintiff introduced several 
witnesses who knew the girl familiarly, and some of whom 
knew of from the time of her birth to the time of the sale, 
all of whom swear that the girl was sound and healthy. 

After the testimony had closed, and the Court had charged 
the jury, as hereinafter stated, the jury returned a verdict for 
the defendants. ‘ 

Counsel for the plaintiff then moved for a new trial on 
the following grounds: 

Ist. Because the jury found conttary to law, contrary to 
the evidence, contrary to the weight of the evidence, and con- 
trary to the charge'of the Court. 

2d. Because the Court erred in charging the jury “that 
the plaintiff was bound by the sayings of Noah Smith, (if 
the jury believed that Smith was her agent,) that the slave 
in controversy was sound, provided she knew that such was 
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not the fact, and heard the representations and did not deny * 
or admit them, that any false representations made by 
plaintiff’s agent would bind her,” which charge was con- 
trary to law, and given in the absence of any proof, that 
Noah Smith, who made the representations, if any were 
made, had any authority from plaintiff to make them, or to 
sell the negro as plaintiff’s agent. 

The presiding Judge refused to grant the new trial, and 
that refusal is the error complained of. 


Stone & Fircu, for plaintiff in error. 


TIDWELL & WoOoTEN, contra. 


By the Court—JENKINS, J., delivering the opinion. 


1. The first exception in this record goes to error in the 
charge of the Court below, to the effect that the plain- 
tiff was bound by any false representations as to the sound- 
ness of the slave sold, made by her agent and uncontra- 
dicted by her. an 

The evidence shows that the negro, which was the con- 
sideration of the notes sued on, was sold at public outery 
by an auctioneer, in the presence and under the direction of 
the plaintiff as administratrix, ete. 

It does not appear that the plaintiff had any agent in this 
sale, other than the auctioneer; nor does it appear that he 
made any representations whatever relative to the soundness 
of the negro. It is proven, that one Noah Smith (the plain- 
tiff’s brother, being present, and having been questioned to 
the point by a bystander,) stated that the negro was sound. 
There is no evidence that he was authorized by plaintiff to 
make this or any other statement, nor that she heard the 
statement made by him. Looking to the state of the proofs 
and to the pleadings, we think that this charge was unguarded 
and calculated to mislead the jury. 

2. The verdict of the jury is contrary to law and to the 
evidence. Defendant’s plea is, that the consideration of the 
notes sued on has failed, in this, that they were given in part 
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‘payment foy a certain negro, which was, by the terms of the 
sale, warranted to be sound, and which was in fact unsound, 
having a disease of which she afterward died. There is no 
allegation of deceit in the sale. 

This defense must fail in Jaw, for the reason that an 
administrator can not bind the estate of his intestate by a 
warranty of the soundness of an article sold by him. The 
case of Williamson vs. Walker, 24 Ga. R., 257, does not go 
to this length ; but only to the extent that an estate can not 
be profited by a willfully false representation of the repre- 
sentative. 

Nor, in our opinion, was the defense at all more success- 
ful upon the facts. There is no proof of a warranty of 
soundness. The proof of unsoundness at the time of the 
sale is by no means satisfactory. There is abundant evi- 
dence that the slave died of an acute disease which she 
could not have had at the time of the sale. There was error 
in overruling the motion for a new trial. 

Let the judgment be reversed. 





JouN Stocks and another, plaintiffs in error, vs. Joun K. 
Moncas, defendant in error. 


1, S. and J. indorse to M. certain promissory notes, ‘‘ to be liable in the 
second instance.’’ The maker of the notes resides out of the State 
at the time of the indorsement. M., after having sued the maker to 
insolvency, in another State, brings suit against the indorsers, within 
six years after the return of nulla bona against the maker, though not 
within six years after the date of the indorsement: Held, That the 
action against the indorsers was not barred by the statute of limita- 
tions. 


Assumpsit, in Polk Superior Court. Tried before Judge 
D. F. HAmmony, at November Term, 1860. 


This action was brought by John K. Moncas, for the 
use of Garret Copeland, against John Stocks and another, 
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indorsers, to recover the sum due on certain notes against 
one Reeves, indorsed by defendants, “to be liable in the 
second instance.” 

The facts necessary for an understanding of the questions 
adjudicated, are stated in the opinion of the Court. 


CHISHOLM, FIELDER, SHROPSHIRE, for plaintiff in error. 


BROYLES, contra. 


By the Court—LumMPk1n, J., delivering the opinion. 


Stocks and Ledbetter indorsed, to be liable in the second 
instance, sundry notes of Reeves to one Moncas—some under 
seal and some not.. This fact, however, although important 
in one aspect in which this case is presented, will make no 
difference in the view we take of it. These notes and single 
bills, or bonds, had been once in circulation, and taken up 
and re-issued ; and this indorsement made by Stocks and Led- 
better was some time after the notes fell due. 

From the testimony of young Stocks, the son of the party, 
we think it pretty clear that Reeves, the principal, was living 
out of the State at the time. Stocks and Ledbetter, imme- 
diately after the indorsement, gave the indorsee, Moncas, 
notice under our statute, to sue. He did not sue within 
three months, but did sue the notes to insolvency during the 
year 1842. Moncas commenced his action against Stocks 
and Ledbetter within six years after the return of nulla bona 
against Reeves, in North Carolina, though not within six 
years after thé indorsement by Stocks and Ledbetter in 
May, 1840. 

Now, the position taken by the indorsers is, that on account 
of the non-residence of the maker, a right of action accrued 
to Moncas to sue the indorsers forthwith; and failing to do 
so, he is barred of his action. Conceding that the indorsee 
might have sued the indorsers in the first instance, still, was 
he bound to do so? And shall he suffer for fulfilling his con- 
tracts—to sue the maker to insolvency? Was it not contem- 
plated that he should sue the maker to insolvency? Did he 
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not bargain todo it? And if Reeves lived in North Carolina 
at the time, and the proof leaves no doubt upon this subject, 
was it not his duty to first sue him? Did not the indorsers 
only undertake to be liable in the second instance? And does 
it lie in their mouths to object that it was done? It cannot 
be presumed that the indorsers would have transferred the 
notes, and stipulated that the maker should be sued to insol- 
vency, when the effect was to bring suit against them in the 
first instance. _ 

It seems to us, that the proposition has only to be stated, to 
commend itself to the judgment and approval of any man. 

The statute of a sister State, Alabama, is cited, to the effect 
that the maker of the note must be sued to insolvency to the 
first Court, or the indorser is discharged... It has been held 
that the non-residence of the maker will excuse the holder. 
Surely, it is a sufficient excuse in all cases where that fact is 
not known to both parties, and they contract*in reference to 
to it. But the obligation created by statute and contract are 
different. But we do not put this case upon that difference. 
We say the holder may-sue the non-resident maker in terms 
of his contract, and it is not for the indorser to object, if he 
does. 

Let the judgment be affirmed. 





Joun F. Wooren and Isaac N. Gootssy, plaintiffs in error, 
vs. ABSALOM CALAHAN, defendant in error. 


1. A party who sells a negro, representing her to be sound, will not be 
charged with damages, unless it appear that the representations were 
false, within the knowledge of the party making them; or that the 
representations were made recklessly, with an intention to deceive the 
purchaser. 

2. Representations that a negro is sound, if honestly made, and believed 
to be true by the party making them, though not true in fact, do not 
furnish a ground of action. 

8. To sustain an action for deceit, it is indispensable that a scienter be 
both alleged and proved. 
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Action for deceit, in Floyd Superior Court. Tried before 
Judge Dennis F, HAmMonp, at the January Term, 1861. 


On the 29th day of January, 1853, Wooten & Goolsby 
sold to Absalom Callahan a negro woman named Fanny, 
about twenty years old, and gave a bill of sale, warranting 
the title to the negro. The negro woman died in about one 
week after the trade. Calahan instituted an action for deceit, 
against Wooten & Goolsby, alleging that he paid them 
$775 00 for the negro woman, and that they warranted her 
to be sound and healthy in body, and free from disease, ex- 
cept a cold, of which she was then mending, all of which 
warranty was false; that the said Wooten & Goolsby fraud- 
ulently represented the said negro to be sound and well, 
except a cold, of which she was getting better, when in fact 
she was then sick and unsound, and then had typhoid fever, 
of which she shortly thereafter died. 

On the trial of the case the evidence adduced showed the 
following facts: that the negro was sold by Wooten & Gools- 
by to Calahan on Saturday, and that she had been complain- 
ing of cold and a pain in her head, and had not worked for 
two or three days before the trade; that some days before 
the trade, Calahan had sent an agent to Wooten’s house to 
examine and report upon the condition and value of the 
negro; that the agent found her plowing in the field; she 
seemed to be well, and the agent was pleased with her, and 
so reported to Calahan; that at the time of the trade, the 
negro came out, and said she was sick, and that Wooten, who 
is a physician, instantly remarked that there was nothing the - 
matter with her but a cold, and she was the better of that; 
that the price paid for her by Callahan was $775 00; that 
Wooten sat down and wrote the bill of sale, and slided it 
along on the table, and the agent and witness of Calahan 
picked it up and read part of it; that Calahan did not read 
it, or ask for it to be read ; that, in the evening, Calahan sent 
his son for the negro, and she was carried home, a distance of 
from two to two and a half miles, in an open wagon; that 
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the negro reached Calahan’s about sun-down, and was sick 
when she arrived there; that she grew worse, and on next 
morning Dr. Saunders was sent for, but did not come until 
evening; that Dr. Saunders attended the negro, and was of 
opinion that she had fever, complicated with pneumonia ; that 
the negro complained, and said she had been suffering with 
a cough, pain in the chest, and general debility, for a week 
or two, and had been exposed to the cold weather; that 
Saunders did not know how long the negro had been afilicted 
with pneumonia, but from the symptoms and sayings of the 
negro, he thought she must have had the disease for several 
days; that the negro died in about one week after the trade, 
and that Calahan was a poor man and illiterate, but can read 
writing a little. 

Upon this testimony and the charge of the presiding 
Judge, as hereinafter set forth, the jury returned a verdict 
for $775 00, with interest from the 29th of January, 1853. 

Counsel for Wooten & Goolsby then made a motion fora 
new trial, on the following grounds, to-wit: 

Ist. Because the Court erred in charging the jury “that 
when two persons treated on equal terms, and no representa- 
tions were made by one upon which the other acted, although 
the property traded for should be unsound, unless it was 
unsound within the knowledge of the vendor, no recovery 
could be had in an action of deceit ; but when the parties meet 
on unequal terms, and the vendor makes representations 
which are false, upon which the vendee acts, that it matters 
not whether the vendor knew them to be false or not, he was 
bound by the representations made;” and the presiding 
Judge illustrated by saying, “that if a machinist, in selling 
a piece of machinery, represents it to be of one quality, 
when it is of another, and an inferior quality; or if a phy- 
sician should represent a slave to be sound, to a person who 
is no adept, then, in such case, the party making the repre- 
sentations is bound by them.” 

2d. Because the Court erred in charging the jury, “that if 
Wooten made representations which were false, in relation 
to the soundness of the negro, upon which representations 
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Calahan acted, it was immaterial whether Wooten, if he was 
a physician or an adept, knew the representations to be false 
or not. If Wooten knew them to be false, it was a fraud in 
fact ; but if he did not know them to be false, and Calahan 
acted upon them, he was guilty of a fraud in law, and Cala- 
han ought to recover, if the parties did not treat on equal 
terms.” 

3d. Because the Court refused to charge the jury, when 
counsel for defendants requested him so to do, “that if, 
indeed, the representations were false, to the knowledge of 
the party making them, this would, in general, be conclusive 
evidence of fraud; but if the representations were honestly 
made, and believed at the time to be true by the party 
making them, though not true in point of fact, this does not 
amount to fraud in law; but that the rule of caveat emptor 
applies, and the representations themselves do not furnish 
a ground of action.” His Honor, instead of giving such 
charge, remarked, “that he would charge the principle em- 
bodied in the request to be law, with the explanation and 
qualification before stated, and that the doctrine in the 
request only applied to cases where parties treated on equal 
terms.” 

4th. Because the jury found contrary to law, contrary to 
evidence, and contrary to the weight of the evidence. 

The Court overruled the motion and refused the new trial, 
and that decision is the error complained of. 


P. W. ALEXANDER, for plaintiff in error. 


UnpEerwoop & MITCHELL, contra. 
By the Court.—Lyon, J., delivering the opinion. 


This was an action for damages, that the plaintiff therein 
alleges he sustained, by reason of the deceit and misrepre- 
sentation practised by the defendants upon him, in the sale 
of a negro woman named Fanny, in this, that the defendants 
represented the negro to be sound, when she was not sound, 

Vou, xxxu—25, 
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but was afflicted with a disease of which she subsequently 
died. 

1. To charge one with damages resulting from representa- 
tions of this character, it must appear that the representation 
was false to the knowledge of the party making it, or that 
the representation was made with an intention to deceive the 
purchaser by the person making the representation, he not 
knowing or caring whether the representation was true or 
false; but if the representation was honestly made and 
believed at the time, by the party making it, though not 
true in point of fact, such representation does not furnish a 
ground of action. Manes vs. Kenyon, 18 Ga. R., 202; 
Wooten & Goolsby vs. Calahan, 26 Ga. R., 367; Bennett 
vs. Terrell, 20th Ga. R., 86; Broom’s Comm., 342 to 349, 

2. Herein lies the error of the Court in the charge given 
and refused, that “if the defendant, Wooten, in making the 
representation complained of, although he was a physician, 
an adept, or one skilled in the subject more than the one with 
whom he was dealing, did not know that the same was false, 
nor made it with an intention to deceive and mislead the 
purchaser, although it might in point of fact be false, yet he 
is not liable for any injury resulting therefrom. The Court 
charged to the contrary, and this was erroneous. 

The fraud and misrepresentation alleged, on which a recoy- 
ery is solicited, are, that no clause of a warranty of sound- 
ness was inserted in the bill of sale, and when the negro was 
being exhibited to the plaintiff at the time of sale, and she 
complained of being sick, the defendant replied instantly, 
that she only had a cold, and was better of that. This, it is 
insisted, was false. There is no evidence that it was a part 
of the agreement of sale that the soundness of the negro was 
to be warranted. To have entitled the plaintiff to a recov- 
ery, on the ground of a misrepresentation as to the real 
condition of the negro, it was necessary to have shown 
affirmatively, that the representation that the negro only had 
a cold, and was better of that, was false; and that Wooten 
knew it to be so; or that he made it recklessly, with an in- 
tontion to defraud the plaintiff. . There is no evidence that 
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the negro, at the time of the sale, was afflicted otherwise than 
with a common cold; certainly none, that she was at that time 
laboring under a disease of as serious and dangerous character 
to a negro as that of pneumonia, but she was well enough to 
travel, in an open cart, from two to two and a half miles in 
the evening of the 29th of January, and that when she 
arrived at the place of destination she was sick, and that night 
grew worse. It did not strike young Calahan that she was 
so sick, before starting, as to make her exposure at the time 
dangerous, and that would have struck the dullest observer 
had she then had pneumonia. But allow that she may have 
had pneumonia at the time of the sale, there is no evidence 
that Wooten, the defendant, knew the attack was of that 
serious character, or that he made the statement recklessly, 
for the purpose of defrauding the plaintiff. On the contrary, 
the trade, when made, was a consummation of a negotiation 
commenced when the negro was unquestionably sound and 
well—a circumstance that goes far to repel any presumption 
of fraud that might arise from her subsequent and immediate 
illness. Great stress was placed, in the argument, on two cir- 
cumstances manifested by the evidence. One is, that when 
the negro said she was sick, Wooten instantly replied, that 
she only had a cold, ete., and the other, that when Wooten 
wrote the bill of sale “he slided it along on the table” —-that 
is, we suppose, he wrote the paper on the table, in presence 
of the purchaser and his agent, the witness, and when it was 
finished, pushed, or slided it to the agent, who had made, and 
who seems to have been the only active party in it, for exam- 
ination. If either of the circumstances, light and trivial as 
they appear to us, as presented in the record, were of a sus- 
picious nature, as pregnant circumstances of fraud, they 
ought to have so struck the party and his agent, or witness, 
at the time, and stayed the trade, and not left to be developed 
by the subsequent death of the negro. In every view of 
this case the verdict was wrong, against the law, and against 
the evidence. 

The case was really adjudicated when it was here be- 
fore, (see 26 Ga., 367,) when all the facts were out, a ver- 
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dict for plaintiff, and a motion for a new trial, as now. The 
Court had charged the jury on that trial as in this, that “ it 
-was immaterial whether Wooten knew the representation to 
be false or not; that if he knew them to be false, it was a 
fraud in fact, and if he did not know them to be false, it was 
a fraud in law.’ This Court sent the case back on that 
ground alone, holding, so briefly that the decision ought 
not to have been misunderstood, that ‘in deceit, it is indis- 
pensable that a scienter be both alleged and proved.” 
Let the judgment be reversed. 





A. B. Ross, plaintiff in error, vs. Harvey & Scort, 
defendants in error. 


1. The Dalton and Gadsden Railroad is located in Floyd county, and 
lands have been ceded to it for that purpose. A number of its stock- 
holders, and one of its directors, reside in Floyd county, but its prin- 
cipal office for the transaction of business is located in Whitfield 
county. ‘The company brings suit in Floyd Superior Court, against 
one of the subscribers to its stock, to recover his subscription, and 
the suit is dismissed by the attorneys for the plaintiff: Held, That the 
company is a non-resident of Floyd county, and its attorneys are lia- 
ble for the costs of the case. 


Motion to enter judgment for costs, in Floyd Superior 
Court. Decided by Judge Dennis I’. Hamnonp, at the 
January Term, 1861. 


Messrs. Harvey & Scott, as attorneys for the plaintiff, 
brought an action in Floyd Superior Court, in favor of the 
Dalton and Gadsden Railroad Company, against A. Moore 
and P. R. Bobo, subscribers to its capital stock, to recover 
the amount of their subscription. 

Subsequently, the suit was dismissed by the attorneys of 
the plaintiff, and in behalf of the Clerk of said Court, a 
rule was taken requiring the attorneys to show cause why 
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judgment should not be entered up against them for the 
costs due to the Clerk in said case. . 

The attorneys showed for cause, that at the commence- 
ment of said suit, the said company kept their principal 
office at Dalton, in Whitfield county, but their road had 
been located through the county of Floyd, lands having 
been ceded to the company for that purpose; that quite a 
number of the stockholders in said company, and one of its 
directors, resided in Floyd county, and that since the suit was 
commenced, the company had agreed to consolidate its stock 
and interests with the Georgia and Alabama Railroad Com- 
pany, whose principal office is located in Rome, Floyd 
county. 

Upon this showing, the presiding Judge decided, that the 
attorneys were not liable for costs, and discharged the rule 
against them, and that decision is the error alleged. 


R. T. Foucue, for plaintiff in error. 
Harvey & Scort, contra. 


By the Couwrt.—LumMPxKIn, J., delivering the opinion. 


The only question in this case is, is the plaintiff a non- 
resident? If so, the Acts of 1812 and 1839 make the 
attorneys liable for costs. It is admitted that the plaintiff’s 
principal office for doing business is in Dalton, Whitfield 
county. ‘Their road has been located in Floyd. Lands have 
been ceded for that purpose. A number of the stockholders, 
together with one director, reside in Floyd, and moreover, 
the Dalton and Gadsden roads have, since the institution of 
the suit, been united with the Georgia and Alabama Road, 
whose place of doing business is Rome, Floyd county. This 
last fact comes too late to affect the question, and while it 
may be true that the location of the road through Floyd 
will confer jurisdiction for certain purposes, under the special 
Legislature of 1854 and 1856, yet this case does not fall 
within them. This is an action by the Dalton and Gadsden 
Road, against certain stockholders, to collect the assessments 
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made\on their stock as subscribers, and their principal office 
for doing business is their only place of residence for that 
purpose. And the fact of their owning property in Floyd 
county will, we apprehend, make no difference under the 
Acts of 1812 and 1839. The plaintiff might own property 
under those acts in the county where the suit was instituted, 
and that would not exempt the attorney from liability. 
Let the judgment be reversed. 





JOHN Dok, ex dem. BoHANAN, ef al., plaintiff in error, vs, 
Rog, casual ejector, and Bonn, tenant, etc., defendant in 
error. 


1. One who has a direct interest in the event of the suit, is an incompe- 
tent witness in behalf of the party with whom his interest is identified. 

2. A party cannot complain of the charge of the Court, unless he can 
show that under the law and facts of the case, he was entitled to re- 
cover, if the charge had not been given, or had been given, as he 
desired it. 

8. A plaintiff in ejectment can not recover on a joint demise, without 
proof of a joint interest in the lessors. 

4, Where there is an irreconcilable conflict in the testimony of two wit- 
nesses of equal credibility, upon a question fairly submitted to the 
jury, it is the province of the jury to decide between the witnesses, 
and their finding will not be disturbed, especially where the ju¥ fol- 
lows the law, and the Judge who tried the case, refused a new trial. 

5. A verdict in conformity to law and the facts of the case, will not be 
disturbed. 


Ejectment, in Carroll Superior Court. Tried before Judge 
D. F. Hammonp, at the October Term, 1860. 


This suit was brought by John Doe, on the demises of 
John Bohanan, Nathaniel F. Harris, William F. Bond & Co., 
and James Bond, against Richard Roe, casual ejector, and 
George Bonn, tenant in possession, to recover lot of land 
No. 264, in the 6th district of Carroll county. 

On the trial of the case, the following evidence of title to 
the land in dispute, was introduced by the plaintiff, to-wit: 
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A grant from the State to John Bohanan, dated 28th of June, 
1830—a deed from Bohanan to Nathaniel F. Harris, dated 
15th December, 1830—a deed from Harris to William F. 
Bond & Co., dated Ist February, 1839—and a deed from 
William F. Bond to James Bond, for one-half the lot in dis- 
pute, dated in 1842. The locus, and possession of the defend- 
ant at the time the suit was commenced, being admitted, the 
plaintiff rested his case. 

The defendant then introduced a deed to the land from 
Eli Benson, sheriff of Carroll county, to the defendant, dated 
the 1st Tuesday in December, 1851, accompanied by a fi. fa. 
from Wilkinson Superior Court, in favor of Joseph Bond, 
against William I’, Bond and John C. Sheffield, issued from 
a judgment obtained at the October Term, 1839, and levied 
20th August, 1851, on the lot of land in dispute, for the sum 
of $7,658 00, principal. The ji. fa. had thereon the follow- 
ing, to-wit: Ist. “No property to be found whereon to levy 
the within fi. fa., this the 14th day of August, 1846, W. H. 
Macarthy, sheriff.” 2d. “ Levied this fi. fa. on lot of land 
No. 73—16th—3d, as the property of Wm. F. Bond, April 
2d, 1847, J. O. Dyer, sheriff.” “ The above lot of land sold 
to Spencer Riley for two hundred and twenty-five dollars, 
this 4th May, 1847, J. O. Dyer, sheriff,” “after paying seven 
dollars and eighteen cents for advertising, levying, and com- 
missions on sale, leaves a balance of two hundred and seven- 
teen dollars and eighty-one cents, as a credit on this fi. fa.” 
“Received of Jacob O. Dyer, sheriff, two hundred and sev- 
enteen dollars and eighty-one cents, 4th of May, 1847, Hazel 
Loveless, agent for Spencer Riley.” 3d. A levy and sale of 
lot No. 299 —8—4, in December, 1847. 4th. A levy on lot 
No. 832—9—38, and lot No, 50—12—3, and sale of No. 50 
in October, 1848, and a dismissal of the levy on No. 32, by 
order of Court, October, 1849. 5th. Levy and sale of lots 
No. 251—10—3, Nos. 65 and 1830—11—3, and 188—13—3, 
and sale of the lots in July, 1849. 6th, Levy on No. 
5183—19—2, No. 736—19—2, No. 378—1—3, in Cobb 
county, June, 1850, with a dismissal of the levy on 736 and 
513, by order of Court, and on 378, by order of plaintiff’s 
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attorney, April, 1851. 7th. Levy on several lots in Carroll 
county, including the land in dispute, August, 1851, and sale 
of the same in November, 1851. 

The defendant rested his case at this point. The plaintiff 
then proved by William Solomon that he was present at the 
sale of lot No. 73, 16, and 3, in Cass county, by the sheriff, 
on the 4th of May, 1847, and at that time examined said 
ji. fa. carefully, and that he was positive that the same was out 
of date, or dormant, and that the entry aforesaid of “no 
property to be found whereon to levy the within ji. fa.,” 
dated the 14th of August, 1846, and purporting to be signed 
by William H. Macarthy, sheriff, was not on the fi. fa. at 
that time. 

Plaintiff then proposed to prove, by Joel Deese, one of 
the firm of William F. Bond & Co., that said William F, 
Bond, D. C. Gibson, and Joel Deese, the witness, composed 
said firm. The testimony was objected to, on the ground 
that the witness was interested in the event of the suit. 
The Court rejected the testimony, notwithstanding the wit- 
ness swore that he had no interest in the suit, and that he 
had been released by James Bond, which release was in 
Court. 

The defendant then proved, by Jonathan McDow, that he 
also was present at the sale in Cass county, about which the 
witness, Solomon, testified, and that he saw the said fi. fa., 
and saw the entry of nulla bona which appears thereon, but 
that he did not examine the fi. fa. with any special care. 

After the testimony and argument had closed, and the 
jury had been charged with the case, they returned a verdict 
for the defendant, with costs of suit. 

Counsel for plaintiff then moved for a new trial, on the 
grounds : 

Ist. That the jury found contrary to the evidence and 
the weight of the evidence, and that there was no sufficient 
evidence to support the verdict: 

2d. That the jury found contrary to the charge of the 
Court and the law of the case, the charge being as follows: 
“The defendant claimed title by virtue of a sheriff’s sale of 
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the land in dispute, and a deed to the same made in Decem- 
ber, 1851, that the extent of William F. Bond’s interest in 
the land at the time it was sold had been put in issue, and 
the jury must look to all the evidence in order to determine 
that question; that if William F. Bond was the entire 
owner of the lot of land, and the execution was fair and 
regular at the sale of said land, then the purchaser acquired 
a title by virtue of the sale, and the defendant, in that case, 
ought to recover; but if the jury should believe that Wil- 
liam ¥. Bond had only a partnership interest in the land, 
they must first ascertain what that interest was, and that 
that interest, whatever it was, was all that could pass by 
virtue of the sheriff’s sale, and then, if they should believe 
that the plaintiff had shown a sufficient title to authorize 
him to recover, he would be entitled to recover whatever 
portion of the land was not in William F. Bond at the date 
of the sheriff’s sale; that if the fi. fa. remained at any 
time, for seven years, without a return by the proper officer, 
it was dormant, and a sale under it would pass no title, and 
if after seven years had passed without a return, and the 
entry was made and antedated, this would not give vitality 
to the execution ; but if the entry was really on the fi. fa., 
and put there at the time it bears date, it kept it alive, and 
a sale under it would be good. To determine this question, 
the jury must look to the evidence; that the jury should 
reconcile the testimony, if they can, without imputing per- 
jury to any; but if they could not so reconcile it; then they 
should give the greatest credit to that witness who had the 
best opportunity of knowing the facts, and the least induce- 
ment to swear falsely. 

3d. Because the Court erred in rejecting the testimony of 
Joel Deese, as before stated. 

4th. Because the Court erred in the charge to the jury, 
which precluded them from finding one-half, or any part of, 
the land in controversy for the plaintiff. 

The Court refused the new trial, and that refusal is the 
error complained of. 
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FIELDER & Broy.Les, WADDELL & BLANCE, for plaintiff 
in error. 


Hueu BucHANAN, contra. 


By the Court.—JEnKins, J., delivering the opinion. 


1st. The first error assigned in this record is the rejection 
of the testimony of Deese, a witness offered by the plaintiff, 
because of' his interest in the event of the suit. One of the 
deeds in plaintiff’s chain of title is made to William F. Bond 
& Co. One of the demises laid in the declaration is in the 
name of Wm. F. Bond & Co., consisting of William IF. Bond, 
Joel Deese, and D.C. Gibson. Deese was introduced to prove 
that the three last named persons (of whom he is one) con- 
stituted the firm of Wm. F. Bond & Co. Deese testified that 
he had no interest in the event of the suit, “having been 
released by James Bond,” who was the last lessor of the plain- 
tiff. By plaintiff’s evidence in chief, it appears that the only 
title James Bond had to the land was a deed from William 
F. Bond individually, for his interest therein, specified to be 
one half. He had no deed from Deese. From what then did 
Bond release Deese? The interest of Deese was derived from 
Harris; and there is no evidence that he had ever parted 
with it. He was one of plaintiff’s lessors. He was, more- 
over, for aught that appears, liable for costs. In all this 
there is legal evidence of interest, against which, the opinion 
of the witness that he has no interest, cannot prevail. 

Besides, as will appear in the sequel, the sole fact sought 
to be proven by this witness, would not (if in evidence) have 
availed the plaintiff. The evidence was properly rejected. 

2d. It is objected, secondly, that the charge of the Court 
precluded the jury from finding one-half, or any part, of the 
land for the plaintiff. Conceding that the charge of the 
Court had this effect, plaintiff in error has no reason to com- 
plain, unless it appeared that he was entitled, under the law 
and the evidence, to recover less than the whole interest. If 
so entitled, it must have been either upon the demise of Wm. 

















ATLANTA, MARCH TERM, 1861. 395 


Bohanan et al., vs. Bonn. 








F. Bond, Deese and Gibson, or upon the demise of James 
Bond. He could not have #ecovered upon the former: Ist. 
Because there was no evidence of title in Deese or Gibson. 
Qdly. Had there been—had the evidence of Deese been re- 
ceived—the joint demise of Wm. F. Bond, Deese and Gibson, 
could not have availed the plaintiff, because the evidence 
showed a severance of their joint interest: 1st. By the deed 
from Wm. F. Bond to James Bond. 2dly. By the sale, by 
the sheriff, of Wm. F. Bond’s interest in the land. “Ifa 
joint demise is laid in the declaration, evidence must be given 
of a joint interest in the lessors.” 2. Greenleaf on Evidence, 
sec. 317. And the evidence must show this joint interest to 
have existed at the commencement of the suit. 

Neither could there have been a recovery of a part interest 
upon the demise of James Bond, for the evidence shows that 
at the time of his purchase of Wm. F. Bond’s interest in’the 
premises, there was a judgment lien upon that interest in 
favor of James Bond, and that, before the commencement of 
the suit, that interest was actually sold under that judgment 
by the sheriff, and a title executed to the defendant as the 
purchaser. 

This title the plaintiff in error sought to invalidate, by 
showing that the judgment had become dormant, notwith- 
standing the entries upon the fi. fa., showing the contrary. 
This point in the case was contested on both sides with great 
zeal., Its merit depended upon the bona fides of the follow- 
ing entry, viz: “ No property to be found whereon to levy 
this ji. fa., this, the 4th of August, 1846. Signed William 
H. Macarthy, sheriff.” Plaintiff introduced a witness, who 
swore that on a certain day, in 1847, he saw the fi. fa. at 
Cassville, when and where the sheriff of Cass county sold a 
lot of land under the same fi. fa., and examined it carefully, 
to ascertain whether it had become dormant, and that the 
above entry of 4th August, 1846, was not upon it. Defend- 
ant introduced another witness, who testified that he exam- 
ined the same fi. fa. on the same day, at the same place, and 
on the same occasion, and that the entry impeached as 
fraudulent was then upon it. Both witnesses stood before 
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the jury as credible; their testimony conflicted; the jury 
predicated their verdict upon that of the witness swearing 
affirmatively, setting aside that of the witness who swore 
negatively, (though equally credible,) and in so doing they 
followed the law. The plaintiff was not, therefore, entitled 
to recover an interest less than the whole. 

3]. We have only to consider the last exception, viz: 
that the verdict was contrary to law, the charge of the 
Court, and the weight of the evidence. Having found it 
necessary, in considering the second exception, to show that 
plaintiff had failed to prove a title to an interest less than 
the whole, and in so doing, to show that there could be no 
recovery on the demise of William F. Bond & Co., or of 
James Bond. We need only add, that as plaintiff himself 
showed title out of Bohanan, and out of Harris, (the other 
lessors,) there could have been no recovery on their demises. 
We think the verdict should not be disturbed. 

Let the judgment be affirmed. 





Rivey J. Jounsoy, plaintiff in error, vs. BLAck & Coss, 
defendants in error. 


1. A charge wholly unwarranted by the evidence, is erroneous. 
2. A verdict, that is against law and evidence, will be set aside. 


Assumpsit, in Floyd Superior Court. Tried before Judge 
HammMonpD, at the July Term, 1860. 


On the 14th of June, 1855, Messrs. Black & Cobb sold to 
Riley J. Johnson fifty-three bales of cotton, being a crop lot 
of cotton, and designated as the Walker lot, at the price ot 
ten and a half cents per pound, and at the time of the trade, 
Johnson paid in part for the cotton $1,000 00. According 
to the terms of the contract, the cotton was to be delivered in 
the city of Rome, within a reasonable time. At the time of 
the trade, the cotton was sixty-five or seventy miles distant 





























ATLANTA, MARCH TERM, 1861. 397 
Johnson vs. Black & Cobb. 











from Rome, under a shelter, on the banks of a creek a few 
miles from the Coosa river. On the 14th of July, 1855, 
twenty-seven bales of the cotton were delivered, and Johnson 
sent them to a cotton factor in Charleston, South Carolina, 
by whom they were sold on the 18th of August, 1855, at 
eight and a quarter cents per pound. The total weight of 
the twenty-seven bales was twelve thousand four hundred 
and forty-six pounds, and the aggregate price received for 
them was $1,026 79. On the 26th of July, 1855, twenty- 
six bales of the cotton were received in Rome, and tendered 
to Johnson, who refused to receive them, saying at the time, 
that he should have nothing more to do with it. Afterwards, 
Black & Cobb sent the twenty-six bales of cotton to a factor 
in Augusta, Georgia, by whom the same were sold, on the 
7th of November, 1855, at six and a half cents per pound, 
the twenty-six bales weighing twelve thousand one hundred 
and ninety-nine pounds, and were received by the factor only 
a few days previous to the sale. 

On the 2d of November, 1855, Black & Cobb instituted 
suit against Johnson, to recover the balance due for the 
cotton, according to the terms of the contract. 


From the evidence adduced on the trial of the case, it. 


appeared that a crop lot of cotton was understood amongst 
cotton buyers to be an average lot of cotton, that is, the 
larger part of it good; that from eight to ten days was a 
reasonable time to deliver cotton by wagons, when the cotton 
was eighty-five or, ninety miles distant from the place of 
delivery, and that two weeks was a liberal time; that the 
value of an average crop lot of cotton in August, 1855, was 
ten and a half cents per pound; that the twenty-seven bales 
sent to Charleston was of very inferior quality, and in a 
badly damaged condition, and that the twenty-six bales 
sent to Augusta, was likewise of very inferior quality, and 
in such a damaged condition as that the railroad company 
would not give a receipt for it without an express statement 
that it was in “bad order”; that the price of a good crop 
lot of cotton, in the city of Augusta, in November, 1855, was 
from eight to eight and a half cents per pound. ~ 
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It was also proved that the cotton in question belonged to 
the fourth class of cottons, there being but one grade below it, 

The plaintiffs also proved, that every exertion was made 
to hire teams and wagons to haul the cotton to Rome before 
the time that it was delivered, and that the Coosa river was 
so low that the steamboats could not run. 

It was also shown, on the trial, that cotton declined from 
its highest price in June, as much as four cents per pound by 
the month of August. 

The presiding Judge charged the jury, (amongst other 
things,) “that the first twenty-seven bales of cotton had 
nothing to do with the case, if the jury believed they had 
been received by the defendant, and settled for by him, and 
that if it was the contract to deliver the cotton by steam- 
boat, the plaintiffs were not bound to deliver it until steam- 
boats could run.” 

The jury returned a verdict in favor of the plaintiffs for 
$426 00, with costs of suit, and counsel for defendant moved 
for a new trial of the case on the following, amongst other 
grounds, which the Supreme Court did not consider, to-wit: 

Ist. Because the verdict of the jury was contrary to law, 
and strongly and decidedly against the weight of the evi- 
idence in the case. 

2d. Because the Court erred in the charge given to the 
jury, as hereinbefore stated. 

The new trial was refused, and that refusal is the error 


alleged. 


UnpeErwoop & Situ, for plaintiff in error. 


F. C. SmropsHire, contra. 
By the Court.—Lyon, J., delivering the opinion. 


1. The charge of the Court, as stated in the ground of 
the motion for new trial, that “if the contract was that the 
cotton was to be delivered by steamboat, the plaintiff was 
not bound to deliver the cotton until steamboats could run” 
was erroneous, because there was no evidence before the 
Court to warrant that charge. \ 
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2. The contract between the parties, as shown by the evi- 
dence, was, that the plaintiff in the action sold to the defendant 
a crop lot of cotton, being the Walker lot of fifty-three bales, 
at ten and a half cents, to be delivered to defendant, in Rome, 
within a reasonable time. ‘The cotton at the time was sixty- 
five or seventy miles from Rome, and had not been seen by 
defendant. According to the custom of the trade in Rome, 
it is understood that a crop lot of cotton purchased unseen is 
to be an average lot, and the larger part good. The evidence 
discloses that the cotton was not delivered, or in a condition 
to be, within a reasonable time, more than a month having 
elapsed from the date of the trade at the time when the cot- 
ton was brought to market, when two weeks would not only 
have been a reasonable, but a liberal, time. The cotton was 
not an average lot, but was of a very inferior quality, and in a 
bad and damaged condition, so much so as to depreciate its 
sale about two cents per pound below the market price of an 
average lot. ‘There is no evidence that it was a crop lot; the 
witness said it was the Walker lot, but he does not say it 
was acrop lot. In no respect, except as to the number of 
bales, and its being the “ Walker lot,” did the cotton answer 
to the contract of the plaintiff in respect to it. The plaintiffs 
therefore, were not entitled to recover from the defendant for 
a breach of the contract that they, on their part, had not 
performed ; and the verdict of the jury in that was against 
law and the evidence, and should have been set aside by the 
Court below, and a new trial ordered. 

Let the judgment be reversed. 
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RomE Rar~roap Company, plaintiff in error, vs. Suni. 
vAN, Casot & Co., defendants in error. 


1. A charge of the Court, consistent with the law and the facts of the‘ 
case, furnishes no ground for new trial. 

2. The presiding Judge charged the jury, ‘‘that if they believed from 
the evidence, that there was a contract to ship the cotton to Charles- 
ton, South Carolina, and the defendant failed to transport the same to 
Charleston in a reasonable time, and the plaintiffs were damaged by 
the delay, the defendant was liable’: Held, that the charge was 


correct. 
8. A verdict in accordance with the law and the facts of the case will be 


maintained. 
4. A judgment of non-suit should not be awarded, where the evidence 


sustains the plaintiffs’ action. 


Case in Floyd Superior Court. Tried before Judge D., F. 
Hammonp, at July Term, 1860. 


The action in this case was brought by Sullivan & Cabot, 
alleging that they delivered to the Rome Railroad Company, 
a common carrier, forty bales of cotton, to be transported 
from Rome, Georgia, to Charleston, South Carolina, and that 
by reason of unnecessary and unreasonable delay in trans- 
porting the cotton, according to contract, the plaintiffs sus- 
tained damage amounting to $500 00. 

On the trial of the case the plaintiffs introduced in evi- 
dence a receipt, of which the following is a copy, to-wit: 


“ Rome, GEORGIA, January 10, 1851. 
“Received from Sullivan & Cabot, forty bales of cotton, 


marked as per margin, consigned to Robinson & Caldwell 
3 


a, twelve is't) seventeen 0. 0. seven (gc, four.” 
0. 


This receipt was enclosed to Robinson & Caldwell, com- 
mission merchants and cotton factors, at Charleston, South 
Carolina, who, on presenting it at the office of the South 
Carolina Railroad Company, in Charleston, received the 
cotton as consignees. 

The plaintiffs also proved, that cotton shipped from Rome 
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on the 10th of January ought, with diligence, to have reached 
Charleston within a week ; that thirty-nine bales of cotton 
reached Charleston on the 25th of February, 1851, and 
eight bales on the 28th of February; that Robinson & Cald- 
well made sale of the cotton as soon after it was received as 
they could do so to advantage, that is, they sold thirty-one 
bales on the 27th February for eleven cents per pound, eight 
bales on the 7th March for eight cents per pound, and one 
bale on the 17th April for eleven anda half cents per 
pound. 

The plaintiff further proved, that if the cotton, which 
weighed, in the aggregate, seventeen thousand four hundred 
and ninety-two pounds, had been received within a week 
from the date of the receipt of the same, by the Rome Rail- 
road Company, it could have been sold for from two and a 
quarter to two and a half cents per pound more than was real- 
ized for it, the price of cotton having declined rapidly about 
that time; that the usual and customary mode of transacting 
business at that time was, for the consignor to forward the 
receipt for the cotton to the consignee, who, on exhibiting 
the same, and leaving it in the office of the South Carolina 
Railroad Company, received the cotton. 

The plaintiffs closed their testimony at this point, and 
counsel for defendant moved the Court to non-suit the plain- 
tiffs, on the ground’ that the evidence did not sustain the 
action. The Court overruled the motion, and defendant 
excepted. 

On the part of the defendant, it was shown, that the delay 
in shipping the cotton from Rome was owing to the great 
accumulation of cotton on the platform, want of cars to 
move it off, and the inability of the Western and Atlantic 
Railroad to carry it away from Kingston, which is the termi- 
nus of the Rome Railroad, and that the plaintiffs were aware 
of these facts, and were allowed to place their cotton on the 
platform, to be shipped in its turn, which came round in 
about twenty days from the time it was placed there. The 
defendant also proved, that it was notorious in Rome, that 
cotton could not be shipped promptly, and offered much 

VoL, Xxxu—26. 
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other testimony to excuse and palliate the failure to send the 
cotton away in due time. 

The presiding Judge charged the jury, amongst other things, 
“that they had a right to take into consideration the brief 
receipt, offered in evidence by the plaintifis, with all the 
facts in the case, to show that the defendant entered into a 
special contract to “carry the cotton either to Charleston or 
to Augusta, and that they would have a right to find, that 
such special contract was made, provided all the facts would 
prove it, and that if they believed, from all the evidence, that 
there was a contract to ship the cotton to Charleston, South * 
Carolina, and the defendant failed to ship and transport it 
accordingly within a reasonable time, and the plaintiffs 
were damaged by the delay, the defendant was liable.” 

The Court further charged the jury: “that to entitle the 
plaintiffs to recover upon the contract to Charleston, they 
must prove such contract to carry to Charleston, and that to 
entitle the plaintiffs to recover upon a contract to carry to 
Kingston, they must prove the damages that occurred. by a 
failure to carry to Kingston within a reasonable time.” 

The defendant’s counsel requested the Court to charge the 
jury: “that if the Rome Railroad Company had sufficient 
cars, whether rented or not, to do their business, that that 
was all could be required of them, provided they did the 
business required. 

The jury returned a verdict in favor of the plaintiffs for 
$393 57, with costs of suit, and counsel for defendant moved 
for a new trial, on the following grounds: 

Ist. Because the jury found contrary to evidence, and 
contrary to law, and that the verdict was strongly and 
decidedly against the weight of the evidence. 

2d. Because the Court erred in not awarding a non-suit, 
as before stated. 

3d. Because the Court erred in giving the charge first 
hereinbefore stated. 

4th. Because the jury found contrary to the charge, 
secondly hereinbefore stated. 

5th. Because there was no evidence of any damage, by the 
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failure to carry to Kingston, and there was no evidence of a 
contract to carry to Charleston. 

6th. Because the Court erred in refusing to give the 
charge requested, and hereinbefore stated. 

The presiding Judge overruled the motion and refused the 
new trial asked for, and the plaintiff in error seeks, by his 
writ of error, a reversal of that judgment. 


A. R. Wriaeut and: D. 8. Printop, for plaintiff in error. 


J. W. H. UNDERWOOD, contra. 


By the Court— JENKINS, J., delivering the opinion. 


This is the second appearance of this case in this Court, 
and each writ of error was preceded by a verdict for plain- 
tiff in the Court below. 

At the former hearing in this Court, the judgment below 
was reversed, on the ground that the plaintiff in the action 
had alleged a special contract to transport the cotton to Charles- 
ton, South Carolina, and had proven a contract to transport it 
to Augusta, Georgia. This Court then held “that the Rome 
Railroad Company has a right, under the powers granted by 
its charter, to contract to deliver produce at a point which 
can only be reached by passing it over connecting roads,” 
and thus settled a very important question in the case. After 
the return of the case for a re-hearing to the Court below, 
the plaintiffs amended their declaration by adding a count 
upon a contract to transport the cotton to Augusta, Georgia, 
and deliver it to the agent of the South Carolina Railroad, and 
also an averment that they had been injured by a delay of 
twenty-one days in the shipment of cotton from Rome to 
Kingston. From a comparison’of the report of the case, in 
25th Georgia Reports, 228, and the record now before us, it 
appears that the evidence adduced on the last trial varies 
materially from that in the first. We see in the record now 
before us no evidence of a contract to transport to, and de- 
liver at, Augusta, but there is evidence of a contract to 
‘transport and deliver at Charleston. The error now assigned: 
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is, the refusal of the Court below to grant the plaintiff in 
error a new trial on the grounds assigned in this motion 
which we proceed to consider. 

Ist. We see no error in the charge of the Court to the 
jury, “that they might consider the receipt of the Rome 
Railroad Company, together with all the facts of the case, to 
ascertain whether the defendants entered into a special con- 
tract to carry the cotton either to Augusta or to Charleston, 
and that the jury would have the right to find that such a 
contract was made, provided all the facts of the case, taken 
together, would prove it.” 

What is meant by “a special contract,” as that term is 
used, in the opinion of the Court, in 25th Georgia Reports, 
228, and in the charge of the Court below? Certainly not 
a contract by specialty, for it is not pretended that such an 
one was made in this case; and for the same reason not a 
contract in writing, clearly and distinctly setting forth the 
understanding between the parties. By the last paragraph 
of the opinion hefore cited, it is manifest that by the term 
“snecial contract” this Court meant a contract to carry the 
cotton to some point beyond the terminus of the road belong- 
ing to the plaintiffs in error. The receipt, itself, is in the 
following words: 

“ RomE, GeoreIA, January 10, 1851. 

“Received from Sullivan & Cabot, forty bales of cotton, 
marked as per margin, consigned to Robinson & Caldwell 

3 
@) twelve isla) Seventeen 0. 0. seven (go) four.” 
0. 

It will be perceived that this receipt is exceedingly meagre, 
doubtless perfectly intelligible to the parties contracting, but 
not at all so, without further evidence to a stranger to the 
usages of that trade. The place of delivery is not mentioned 
in it. The carriers acknowledge, in effect, that they reccived 
it, to be delivered to Robinson & Caldwell, and the legal 
inference would be, to be delivered at their place of busi- 
ness; but recourse must be had to aliwnde evidence to 
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ascertain whether that place be Kingston, Atlanta, Augusta 
or Charleston. It is not specified within what time the cot- 
ton should be delivered to the consignees. 

The law implies a reasonable time; but aliwnde evidence 
must be invoked to show what is a reasonable time. It is 
not clearly expressed in the receipt whether or not the con- 
signor had to perform any other act, on the line of trans- 
portation, to insure the arrival of the cotton at its ultimate 
destination, nor upon what showing the consignees might 
claim the cotton when so arrived; but aliwnde evidence 
brings out the usage and custom governing the business. It 
establishes the fact that, conforming to that usage and cus- 
tom, the consignees at Charleston presented this identical 
receipt, which the first carrier on the line executed and de- 
livered to the consignor, at the depot of the last carrier on 
the line, and upon the faith of it alone, received the cotton. 
All these facts were in evidence, and they elucidated the 
meaning and effect of the receipt as understood by the par- 
ties. The charge of the Court very correctly instructed the 
jury to consider these facts in connection with the receipt, in 
making up the verdict. 

2d. The correctness of the charge “that if the jury believ- 
ed, from the evidence, that there was a contract to ship the 
cotton to Charleston, South Carolina, and the defendant 
failed to transport the same to Charleston in a reasonable 
time, and the plaintiffs were damaged by the delay, the 
defendant was liable,” is too apparent to admit of argument. 

3d. Having carefully considered the evidence in the case, 
and the law arising upon it, we are quite satisfied that 
violence is done to neither, nor yet to the third item in the 
charge of the Court, by the verdict. 

4th. It is scarcely necessary to add, that we think the 
motion for a nonsuit was properly refused. There have been 
three concurring verdicts in this case. The second was set 
aside upon a technical rule, to which the last is not obnox- 
ious. We think they all accord with justice, and that litiga- 
tion between the parties should cease. \ 

Let the judgment be affrmed. 
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Harvey Lirt ep, plaintiff in error, vs. RicHarp H. Car- 
MICHAEL, defendant in error. 


1. Where a motion is made for a continuance, which is denied by the 
Court, and afterwards the witness comes into Court, and testifies in 
the case, the refusal to continue is no ground for a new trial. 

2. The damages, in this case, are not excessive. 

8. Where a verdict is for a less sum than the plaintiff was entitled to 
under the facts of the case, the defendant has no legal ground to com- 
plain of it. 


Trespass vi et armis, in Coweta Superior Court. Tried 
before Judge HAMMOND, at the September Term, 1860. 


This action was brought by Carmichael against Little, to 
recover damages for an assault and battery, committed by 
defendant on the person of the plaintiff. 

The jury that tried the case rendered a verdict in favor of 
the plaintiff for four hundred dollars damages, and defend- 
ant moved for a new trial on several grounds, the substance 
of which is stated in the opinion of the Court, one being the 
refusal of the Court to continue the case when asked by 
defendant, another being the refusal of the Court to charge 
the jury as set out in the opinion of the Court, another 
being the refusal of the Court to dismiss the appeal, and 
another being that the damages are excessive, and another 
that the verdict was against the evidence in the case. 

The presiding judge refused the new trial, and that refusal 
is the error complained of. 

The facts are very fully stated in the opinion of the 
Court, to which the Reporter begs leave to refer. 


JoHN W. PowE Lt, for plaintiff in error. 


Bucuanan & Wriaut, for defendant in error. 
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By the Court.—LuMPKIN, J., delivering the opinion. 


There are two preliminary questions in this case; one as 
to the sufficiency of the showing for a continuance, the other 
as to the appeal. Without considering the grounds for a con- 
tinuance, it is enough to know that the witness, on account 
of whose absence the cause was sought to be continued, came 
in afterwards, and after the Court denied the motion, and 
was sworn—and, by the way, the case was continued on 
account of the absence of this witness at the preceding term. 

As to the appeal, the facts assumed do not exist. It pur- 
ports to be what the record shows it is—an appeal from a 
confession of judgment. 

What are the facts of this assault and battery? Little 
came into Carmichael’s shop and attempted to saw some 
hounds for a wagon with a saw that was too fine for that 
purpose—the piece of timber fell from the bench—the plaintiff 
kindly picked it up, and remarked to the defendant that the 
saw was too fine, and pointed him to one hanging up in the 
shop, which he advised him to use—the piece of timber fell off 
again, when the defendant angrily swore that he would saw 
it with that saw. Plaintiff, who was a good natured drinking 
man, quizzingly remarked: ‘You had better saw my head 
off,” and stooped down to pick up the piece of timber a 
second time, and raising up, the defendant struck him 
with the saw, cutting the bone of his nose through, between 
his eyes, so that he breathed through the wound instead of 
his nostrils; cut off a portion of his lower eyelid, and split 
his cheek to the bone. The plaintiff bled profusely. The 
defendant coming to the shop door, remarked that he had 
done what he threatened to do. 

The Court charged the jury, that if they believed, from 
the testimony, that Carimichael’s stooping down to pick up the 
piece of timber for Little, was calculated to excite the fears 
of a reasonable man, that he intended to inflict on Little a 
serious personal injury, Little had a right to strike the 
defendant, or to do anything necessary to prevent the plain- 
tiff from striking him, viz: to cut off his nose, eyelid, and 
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split his cheek to the bone—means very appropriate to self- 
defence. 

It is well that the verdict was for the plaintiff, as this 
charge would have insured a reversal. 

There was not a scintilla of proof, nor the pretence of 
any, that Carmichael’s purpose or intention was hostile to 
Little. ‘Chere was no evidence, therefore, to justify such a 
charge, and yet it was given at the request of defendant’s 
counsel. 

The Court charged the jury, at the request of defendant’s 
counsel, that the plaintiff could not recover for any suffering 
brought on himself by his own intemperance or imprudence. 
I am willing to let this pass, while I am not prepared to 
indorse it. Suppose I am given to excessive eating or 
drinking, and a ruffian, without the slightest provocation on 
my part, inflicts divers grievous wounds upon me, which 
are aggravated by my habits or the staie of my system, can | 
he plead this in mitigation of his diabolical conduct? I 
should think not. 

The defendant’s counsel requested the Court to charge, 
that if the circumstances were such, and the position of the 
parties showed that it was accidental that the defendant 
struck with the edge of the saw, and that he had no inten- 
tion of inflicting a serious injury, that that was a fact in 
mitigation of damages, and that if they believed this to be 
true, the defendant was not liable any further than for care- 
lessness in striking the blow. 

This, the Court very properly refused to dipege: What 
testimony shows that the defendant did not intend to strike _ 
with the edge of the saw? None. The defendant’s counsel 
has imagined a theory of defense for his client, and he seeks 
to avail himself of it in the absence of all evidence to sup- 
port it. But suppose the facts to be as suggested ; that the 
defendant designed using the side of the saw, and that the 
plaintiff, by rising suddenly, received the blow on his face, 
instead of the back of his head, does this lessen his suffer- 
ings? Is not the injury the same? Because the plaintiff, 
l not aware of the defendant’s hostile demonstrations, rose too i 
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suddenly with the piece of timber to replace it upon the 
bench for him, as he had done once before, and thus received 
the blow upon his face instead of his head, is the demon who 
assaulted him to be excused under the plea of carelessness? 

It is complained in the motion for a new trial, that the 
verdict is against evidence, and so we think. It ought to 
have been doubled, and then it would not have been exces- 
sive. Deducting every item ‘claimed by the defendant, and 
it leaves‘the verdict much too small to compensate for the 
injury, the wound, the disfiguration, the maiming. 

A more bold and aggravated case, of the indulgence of 
angry passions, of lawless vivlence on the person of a peace- 
able and unoffending man, has never been before this Court, 
or one that calls more loudly for the vindicatory power of 
the law. 

Let the judgment be affirmed. 





A. J. Burrrawm, plaintiff in error, vs. IRA G. JACKSON, 
defendant in error. 


1, When the solvency or insolvency of a particular person is the ques- 
tion at issue, writs of fiert facias against him are admissible in evi- 
dence, although the fi. fas. contain an entry of the sale of property, 
and that the proceeds of the sale were’applied to ‘‘older fi. fas.,”’ 
without specifying to what ‘‘ older fi. fas.’’ the money was so applied. 

2. What parties say at the time of making up a settlement of accounts 
between them, as to the amount due from the one to the other, isa 
part of the res geste, and admissible in evidence. 

8. Itis error in the presiding Judge, in charging the jury, to assume 
that any fact in dispute between the parties has been proved. 

4, Where the verdict is strongly and decidedly against the weight of the 
evidence, a new trial will be granted. 


Assumpsit, in Carroll Superior Court. Tried before Judge 
HammonpD, at October Term, 1860. 


The questions in this case arise out of the following state 
of facts : 
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Some time in December, 1857, Ira G. Jackson sold to 
Andrew J. Buttram a mule, and received in payment there- 
for two promissory notes, given by one D. H. Harris, one of 
the notes dated 10th November, 1857, and due twelve 
months after date, payable to said Buttram, or bearer, for the 
sum of $30 00; the other, dated 22d October, 1857, and 
due 25th December, 1858, payable to Martha McElreath, or 
bearer, for $40 00. 

On the 22d January, 1859, Jackson instituted suit in Car- 
roll Superior Court, against Buttram, to recover the value of 
the mule, alleging, in one count of his declaration, that 
Buttram, at the time of the trade, warranted the notes to be 
good, and that Harris was perfectly solvent, and that if the 
notes were not paid by Harris at their maturity, he, Buttram, 
would pay the amount due on the same, whereas, in truth 
and in fact, Harris was insolvent at the time, and afterwards 
absconded, and went to parts unknown. 

The defendant pleaded the general issue. 

On the trial of the case, the notes were introduced, and it 
was shown by the evidence that plaintiff had demanded from 
defendant payment of the notes before the suit was brought; 
that defendant admitted that he traded the notes as good 
notes; that at the time of the trade, Harris owned land 
worth from $600 00 to 3800 00; that levying officers had 
been to Harris’s, with fi. fas. against him, in search of prop- 
erty, but could find none, and that the fi. fas. were subse- 
quently paid off; that Harris was deemed solvent by many 
who knew him, although there were some judgments against 
him; that Harris, through the defendant, received a legacy 
of some $700 00, in the Fall of 1857; that when the trade 
was made, Jackson, holding the notes in his hand, secretly 
requested ‘a bystander to take notice of what he was going 
to say to Buttram, and the reply of the latter; that Jack- 
son asked Buttram if the notes were good, and told him 
that he must indorse them, to which Buttram replied, 
that he would not indorse them, that he had been bit that 
way too often, and that Jackson must take the notes at his 
own risk. The defendant proposed to prove by a witness who 
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was present, that in the Fall of 1857, a settlement of accounts 
was made between Buttram and Harris, and that the parties 
said, at the time that Buttram was due to Harris the sum 
of $200 00, that the settlement included the ‘legacy which 
Harris received through Buttram as his attorney. Counsel 
for plaintiff objected to so much of this testimony as related 
to the sayings of the parties as to the amount due Harris, 
and the objection was sustained by the Court, and the testi- 
mony rejected, and defendant excepted. 

Plaintiff, in rebuttal, offered in evidence two fi. fas. against 
Harris, one dated in May, 1858, and one in September, 1858, 
upon which there was an entry of a levy on a lot of corn, 
and a further entry that the corn was sold for $80 00, and the 
money applied to “older fi. fas. This testimony was objected 
to, on the ground that the entry on the fi. fas. did not speci- 
fy the “ older fi. fas.,” to which the money was applied, but the 
Court overruled the objection, and admitted the fi. fas. in 
evidence, and defendant excepted. 

When the testimony and argument had closed, the presid- / 
ing Judge charged the jury, “that if the defendant told the 
plaintiff, at the/time of trading him the notes on Harris, that 
he considered Harris good, but that he would not be bound, 
yet he was bound, if Harris was not good at that time, if 
Jackson took the notes on such representation, although there 
was no guaranty by defendant to stand good for the notes, 
the notes being taken by Jackson, who was ignorant of the 
condition of Harris at the time, and whose condition was 
known to Buttram.” 

The jury returned a verdict in favor of plaintiff for 
$79 05, it being the principal and interest due on the notes. 

Counsel for defendant then made a motion for a new trial,. 
in due form, on the grounds following, that is to say : 

Ist. Because the Court erred in admitting the two fi. fas. 
aforesaid, with the entries thereon. 

2d. Because the Court erred in rejecting the testimony as 
to what Harris and Buttram said, whilst they were engaged 
in making a settlement. . 
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3d. Because the Court erred in his instructions to the 
jury, as before set forth. 

4th. Because the verdict was contrary to the evidence, and 
to the weight of the evidence, and contrary to law. 

The presiding Judge refused the new trial, aad that deci- 
sion is complained of as error. 


THoMAS CHANDLER, for plaintiff in error. 


Buiack & Wooren, W. W. & H. F. MERRELL, contra. 


By the Court. —JENK1nS, J., delivering the opinion. 


If either of the grounds upon which a new trial was 
asked was tenable, there was error in overruling the motion. 
We do not think the Court below erred in admitting the fi. 
fas. against Harris. One of the facts in issue was the insol- 
vency of Harris. All evidence of his indebtedness, at that 
time, was material to the issue. Insolvency results from the 
excess of indebtedness above means to pay. Hence, when 
that is the issue, evidence of indebtedness was just such as 
it behooved the party maintaining his insolvency to offer. 
For a like reason, we think, the Court erred in ruling out 
evidence of what was said by plaintiff in error and Harris, 
at the time of a settlement between them, of which there 
was evidence before the Court. The evidence of that settle- 
ment was to show means in the possession of Harris, to rebut 
the inference of insolvency, that might be drawn from the 
fact that there were executions open against him; but to us 
it seems, that to give this evidence full force, to make it 
entirely intelligible to the jury, those sayings should: have 
been received. They were part of the res geste; they went 
to show how much was received by Harris in that settle- 
ment, and in what received. It would have contributed to 
show the extent of his means, and thus aid in elucidating 
the question of solvency or insolvency. 

Error was further assigned, in the grounds of the motion 
for a new trial against the charge of the Court as set forth 
in the statement. 
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In that charge the presiding Judge deemed it necessary, in 
order to facilitate the application of the law by the jury to 
the case, to advert to certain facts claimed by one party to 
have been proven, but the proof of which was denied by the 
other. This practice is not objectionable; indeed, it is some- 
times necessary, to enable the jury to understand clearly the 
relation existing between the law and the facts of the case; 
but the utmost caution should be observed to guard the jury 
against the inference, that the Judge considers any disputed 
fact to have been proven. 

Juries are usually very open to influence from the Bench, 
and it is right that they should be so; but that influence 
should never be extended to their conclusions, in matters of 
fact. A careful analysis of the charge under review makes 
it apparent that the Judge put his reference to some of the 
facts hypothetically, as “if the defendant told the plaintiff,” 
ete., “if Harris was not/good at that time,” ete., whilst his 
reference to other facts was in terms which assume that they 
were incontestably proven, as “ Jackson, who was ignorant 
of the condition of Harris, at the time, and whose condition 
was known to Buttram,” ete. The hypothetical is the proper 
form of putting facts in such cases, because it distinctly puts 
the jury on the inquiry as to those facts; but in relation to 
other facts, put positively before them, put as facts ascertained 
in the same connection, in the same sentence, they are much 
less apt to feel the nezessity of inquiry. Indeed, these 
different modes of treating different facts, would seem to 
give a double assurance, that they are relieved from the 
necessity of scrutinizing the evidence for the proof of some 
of them: Ist. Because the Judge has treated them as 


proven. 2d. Because he has cautiously treated others as /\ 


' 


doubtful. We think there was error in this. | Moreover, 
we cannot resist the conclusion that the verdict is against the 
weight of the evidence. The insolvency of Harris, and the 
knowledge of it by the plaintiff in error, at the time of the 
trade between the parties, are facts necessary to the support 
of the verdict. We think the weight of evidence is strongly 
and decidedly in favor of his solvency at that time, and 
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still more so against any knowledge of such insolvency by 
Buttram. 

The judgment of the Court, therefore, must be reversed 
and a new trial ordered. 

Let the judgment be reversed. 





Joun N. Hicks e¢ al., plaintiffs in error, vs. Ignatius G, 
Foster and Davip Puriport, defendants in error. 


1. Upon the petition of sundry citizens, and the report of Reviewers 
duly appointed, the Inferior Court established a public road—two 
_other citizens complained, that they were damaged by reason of the 
road running through their lands—a general order was passed, directing 
the Sheriff to summon a jury of freeholders, to assess the damages in 
terms of the law—the jury was summoned and impanneiled, but failing 
to agree, were discharged—the Sheriff, without other or further order, 
summoned a second jury, who, being impannelled, assessed the dama- 
ges: Held, That the proceeding was legal and proper. 


Certiorari, in Heard Superior Court. Decided by Judye 
D. F. Hammon», at the September Term, 1860. 


Mr. Justice Lyon embodies the facts of this case in the 
opinion of the Court delivered by him. 


Masry, for plaintiff in error. 
No appearance contra. 
By the Court.—Lyon, J., delivering the opinion. 


James Rames, Charles B. Duke, and others, petitioned 
the Inferior Court of Heard, sitting for county purposes, to 
have opened a public road leading from the Franklin and 
Liberty Hill road from or near to where William H. Owen 
formerly lived, to Burwell Buttrell’s Mills, and thence on 
to John Bard’s. This petition was granted by the Inferior 
Court, on the 6th day of March, 1860, and Reviewers ap- 
pointed to review, and make out and report upon the prac- 
ticability and utility of said road, who, having perform- 
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ed the duties required of them, reported in favor of said 
road. The Inferior Court, on the 5th of June, 1860, and 
upon the hearing of the report, ordered that said road be 
established, and made a public road. Subsequently, and on 
the same day, David Philpott complained that said road, so 
established, went through a portion of his unenclosed land, 
and prayed that a jury of freeholders should be summoned 
to view and assess the damages accruing to said land. Imgna- 
tiusG. Foster, also, complained that he was damaged by the 
running of said road over his enclosed land, and he prayed 
the ordering of a jury to view and assess the damages that 
might be done to him by said road, both of which petitions 
were granted and a general order passed in each case, of 
which the following is a copy: 

“Let the order issue to Sheriff to summon jury of free- 
holders to assess damages, in terms of the statute, in such 
cases made and provided.” Signed by the Court. 

A fiat was issued by the Clerk of the Court to the sheriff 
in pursuance of this order, and the sheriff, in obedience 
thereto, summoned a jury of freeholders, who assembled on 
the 30th of June, 1860, to assess the damages. This jury, 
consisting of Walker Dunson and others, failed tu agree on 
the damages, and were discharged. The sheriff, before mak- 
ing return of action of this jury, summoned another jury, 
consisting of Thomas Vaughan and others, who assembled 
on the 7th of July, 1860, and upon due consideration, 
assessed the damages done to the unenclosed land of David 
Philpott, by the running of the road over the same, at $15 00, 
and to the enclosed land of Ignatius G. Foster, at the sum 
of $150 00, and the action of such jury, as was also the 
failure of the first jury to agree, were duly and properly re- 
ported to the Court. 

The Inferior Court, at the July Term of said Court, upon 
consideration of said report, set aside the verdict of the jury, 
on the grounds that they had heen summoned by the sheriff 
without authority, and ordered that the sheriff proceed to 
summon another jury of freeholders to assess damages, ete. 
The petitioners excepted to the ruling of the Inferior Court 
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in refusing to receive the return of the sheriff and jury, and 
setting aside said verdict, and applied to the Superior Court 
of said county for a writ of certiorari to review and reverse 
said judgment, and upon the hearing of said application, at 
the September Term, 1860, the Judge of said Court presid- 
ing, affirmed the judgment of the Inferior Court, and dis- 
missed the certiorari. To this decision petitioners fér the 
road excepted, and bring the same for review before this 
Court by bill of exceptions. 

The only question in the case is, whether the summoning 
of the second jury to assess the damages, the first having 
failed to agree, without a second order from the Court, was 
irregular and illegal; for that is the only complaint made to 
their verdict. We think that it was not. The order was a 
general one to summon a jury to assess the damages; the 
thing to be done was the assessment of the damages by : 
jury of freeholders. The first jury failed to accomplish the 
purpose for which they assembled. The order was still open 
and unsatisfied ; still operated upon the sheriff as a command, 
and the passage, by the Court, of a new order to him to do 
the same thing would have been an unnecessary and useless 
form, without any substance whatever. The writ of certio- 
rari should have been allowed, and the Inferior Court of 
Heard county directed to review their judgment, and receive 
and execute the verdict of the jury as reported to them 
by the sheriff, in the absence of any other valid objection to 
the same under the statute authorizing and requiring that 
proceeding. 

- Let the judgment be reversed. 





























ATLANTA, MARCH TERM, 1861. 417 
McGregor and Matthis vs. Matthis and Shelton. 








S. D. McGregor and J. H. Matruis, assignees of fi. fa., 
plaintiffs in error, vs. E, W. Marruis, defendant in fi. fa., 
and MARTIN SHELTON, claimant, defendants in error. * 


. C. sold to S. a lot of land, and took a negotiable promissory note for 

the purchase money, giving to S. his bond for titles. C. sold the note 
for a valuable consideration, and without recourse on himself, to F. 
and L. After the transfer of the note, a judgment was rendered 
against C., which was levied on the land: Held, That the land was 
not subject to the lien of the judgment. — 


— 


Fi. fa. and claim, in Paulding Superior Court, and decision 
by Judge HAMMOND, at the February Term, 1861. 


The facts of this case are as follows, to-wit: 

"On the 6th day of March, 1858, Crumpton, one of the 
defendants in fi. fa., sold the land levied on, to-wit: lot No. 
1287, in the third district of the third section, to the claim- 
ant, Shelton, and took Shelton’s negotiable promissory note 
for the purchase money, ($600 00,) to become due the 25th 
December, 1858, and executed to Shelton his bond for titles. 
On the 14th of May, 1858, Crumpton sold the note to Eli- 
jah M. Field and Smith Lemon for a valuable consideration, 
and without recourse or liability over against himself. On 
the 21st of May, 1858, the judgment under which the land 
was levied on was rendered, and on the 27th of July, 1858, 
Crumpton executed a deed to Shelton for the land, and took 
up his bond, and after that time Shelton paid off the note in 
full. Shelton was a co-surety, with the assignees of the 


fi. fa., on the original notes, which were the foundation of 


the judgment and fi. fa. levied, and that judgment was ren- 
dered against the assignees as well as the other defendants, 
and that the assignees paid off the judgment, took control of 
the same, and had it levied on the land. 

Upon this state of facts, agreed to by the counsel of the 
parties, the presiding Judge decided that the land was not 
subject to the lien of the judgment, and that decision is the 
error alleged. 


Geo. N. Lester, for plaintiffs in error. 


W. W. & H. F. Merrett, contra. x. 
VoL, xxxu—27. 
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By the Court.—LUMPKIN, J., delivering the opinion. 


¢ From the time that Crumpton transferred the note to 
Field and Lemon, he ceased to have any interest in the land, 
(Tompkins vs. Williams, 19th Ga. Reports, 569,) and the 
deed being executed to Shelton afterwards, can make no 
difference. In the case of Ware against Jackson, (19th 
Georgia Reports, 452,) one of the Court who gave the major- 
ity opinion in that case, said, “ Had the note been transferred 
by Baker, (the vendor,) for a valuable consideration, to a 
bona fide holder, the case would have been different.” In- 
deed, in the case supposed, the Court would doubtless have 
been concurrent. That is this case. * 
Let the judgment be affirmed. 





Larkin A. ALLEN, plaintiff in error, vs. MatTTHew J. 
Ho.pENn, defendant in error. 


1. The answer of one defendant to a bill in equity can not be read 
as evidence against his co-defendant. 

2. A witness who is interested in a recovery by the party calling him, is 
an incompetent witness for such party. 

8. A deed is improperly admitted to record on the probate of a sub- 
scribing witness, who simply states that he saw the feoffor ‘‘ assign the 
deed for the purposes therein mentioned; also, he assigned the same 
as a subscribing witness.’’ 

4. A deed, not recorded within twelve months from the date of its execu- 
tion, will not take precedence of another title from the same vendor, 
based upon a bond for titles, and the payment of the purchase, of 
which the feoffee in the deed had notice. 


Bill in Equity, in the Superior Court of Carroll county. 
Tried before Judge HAMMonD, at the October Term, 1860. 


The record in this case presents the facts and questions 
following, viz.: 

In the year 1828 or 1829, John Catlett, the drawer, sold 
lot of land No, 3, in the 6th district of Carroll county, to 



































ATLANTA, MARCH TERM, 1861. 419 
Allen vs. Holden. 








Martin Berry, and received the purchase money, and gave 
Berry his bond to execute a title when the grant should be 
taken out. Afterward, Martin Berry sold the land to Jesse 
Berry, received the purchase money, and executed a bond for 
titles. In April, 1836, Jesse Berry sold the land to John 
Dobson, and gave his bond to make titles when Dobson 
should obtain the grant, Dobson paying the purchase money 
at the time of the trade. On the 14th of March, 1839, 
Dobson sold the land to Matthew J. Holden, received the 
purchase money, and transferred by written assignment the 
bond of Jesse Berry to Holden. 

On the 14th of November, 1843, John Catlett, the drawer, 
sold the lot of land to Larkin A. Allen, and executed a 
deed of that date to Allen, which deed was attested by 
Larkin Allen and A. E. Bond, as witnesses, and was regis- 
tered on the Ist day of November, 1844, upon a probate by 
Larkin Allen, who stated in his affidavit on the deed, “ that 
he saw John Catlett assign the deed for the purpose therein 
mentioned ; also, he assigned the same as a subscribing wit- 
ness.” On the 9th of September, 1848, the deed was again 
registered upon a proper and legal probate by both of the 
subscribing witnesses. 

On the 12th of August, 1845, Holden bargained the land 
to Lewis Barton, who went into possession of the same, and 
being unable to pay for the land, the contract of sale was 
rescinded, and he continued in possession as the tenant of 
Holden. 

Allen brought an action of ejectment for the land, against 
Barton, returnable to the April Term, 1847, of Carroll 
Superior Court. Barton filed a bill in equity against Allen 
and Catlett, setting up the equitable title and claim herein- 
before stated, alleging that Allen bought the land with full 
notice of such equitable title, and prayed an injunction 
against the action of ejectment until the hearing of the bill. 
This bill was subsequently dismissed, and on the 6th of 
July, 1853, Holden filed a similar bill, alleging the same 
facts and praying the same injunction. 

Upon the trial of this bill, the complainant offered in 
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evidence the separate answer of John Catlett, to the bill filed 
by Barton against Allen and Catlett, for the purpose of 
showing that Allen bought the land from Catlett with a full 
knowledge of the prior sale by Catlett to Martin Berry, and 
of complainant’s equitable claim and title to the land. 
Counsel for defendants objected to this evidence, on the 
ground that the answer of a co-defendant, who has no 
interest in the suit, in a former bill, filed by a different com- 
plainant against these defendants, could not be read in evi- 
dence, to charge his co-defendant, Allen, with notice. The 
Court overruled the objection, admitted the evidence, and 
defendant excepted. 

Pending the trial, complainant offered in evidence the 
depositions of Jesse Berry to prove the facts alleged in 
the bill, to which counsel for the defendant objected, on 
the ground that the depositions disclosed the fact that the 
witness was interested in the suit, the title to the land 
having passed through him. The Court overruled the 
objection, and admitted the testimony, to which defendant 
excepted. 

Plaintiff also proved by a witness that Allen admitted to 
witness that he knew of the outstanding claim of complain- 
ant when he bought the land from Catlett. 

The answers of Allen and Catlett were read, and contained 
a denial of the material allegations of the bill. 

The deed from Catlett to Allen, and the bond from Jesse 
Berry to Dobson, with the assignment of the same to Holden, 
were also in evidence, and it was shown that the other bonds 
for titles were lost ; that due search had been made for them, 
and secondary evidence of their contents admitted. 

There was much other evidence admitted, which it is 
unnecessary to set out in this statement. 

Amongst other things, the presiding Judge charged the 
jury, “that unless the defendant’s deed was regularly recorded 
within twelve months, it could take no precedence under the 
Registry Act.” 

The jury returned a verdict for the complainant, and 
defendant moved for a new trial on the grounds : 
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1st. Because the jury found contrary to law, contrary to 
the evidence, and contrary to the weight of evidence. 

2d. Because the Court erred in admitting in evidence the 
answer of Catlett to the bill filed by Barton, as hereinbefore 
set forth. 

3d. Because the Court erred in admitting the depositions 
of Jesse Berry as heretofore stated, he being interested in 
the result of the suit. 

4th. Because the Court erred in charging the jury as 
aforesaid. 

5th. Because the Court also charged the jury that a pro- 
bate to a deed was insufficient to admit it to record, when 
the probating witness failed to state, in his affidavit of pro- 
bate, that he saw the other subscribing witness also sign the 
deed, complainant’s counsel having permitted the deed to go 
in evidence for what it was worth, and the deed having been 
properly probated thereafter. 

The Court refused the new trial, and that refusal is the 
error assigned in the bill of exceptions. 


Burke & Buack, and G. J. Wricut, for plaintiff in 
error. 


B. D. THomason and LATHAM, contra. 
By the Court.—Lyon, J., delivering the opinion. 


Larkin A. Allen commenced an action of ejectment in the 
Superior Court of Carroll county, for lot of land number 
three, (3,) in the sixth district of that county, against Lewis 
Barton, the tenant in possession. Pending that action, Bar- 
ton filed a billin equity against one John Catlett, the drawer 
of the lot, and Allen, the plaintiff in ejectment, setting up 
an equitable title to the lot in himself, and enjoining the 
action at law. This bill was dismissed after it had been 
answered separately by Catlett and Allen. A new bill was 
then filed by Matthew J. Holden, under whom Barton held, 
setting the equitable title as being in him, and not in Barton, 
against the same persons. 
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On the trial of this latter bill in equity, the complainant 
offered in evidence the separate answer of Catlett to the first 
bill, filed by Barton, and the Court, against the objection of 
counsel for Allen, allowed the same to be read to the jury as 
evidence against Allen. This decision was erroneous. The 
main issue was between Holden and Allen. Catlett had no 
real interest in the suit, except as to the former owner of the 
lot. Both parties claimed under him, but he, Catlett, neither 
claimed, nor had, any interest in the land. It is a strict rule 
that the answer of one defendant shall not be read in evi- 
dence against another, not even as to cost, the reason being, 
that there is no issue between the parties, and there has been 
no opportunity of cross-examination. Gresley’s Equity Evi- 
dence, 29. Cherutt vs. Jones, 6 Madd. Ch. Rep., 268. 
Jones vs. Tublerville, 2 Ves., 11. 

The title set up by the complainant is, that Catlett sold the 
claim, in 1828 or 1829, to Martin Berry, for $35 00, received 
payment, and made a bond for title; that Martin Berry after- 
wards sold and conveyed the land by bond to Jesse Berry ; 
that bond, with the one from Catlett to Martin, and that 
from Martin to Jesse Berry, have been lost; that in 1836, 
Jesse Berry sold and conveyed the land, by bond, to John 
Dobson, who afterwards sold and conveyed the land, by 
assignment of the bond, to the complainant. This bond is 
exhibited to the bill, from which, it appears that Jesse Berry 
obligates himself therein, in the sum of one thousand dollars, 
to make titles to the obligee, Dobson. 

2. Complainant offered Jesse Berry as a witness, (his tes- 
timony being taken by interrogatories,) to prove the sale by 
Catlett to Martin Berry, and the one by Martin to himself— 
the execution and loss of the bond for title. The Court 
below admitted the same to go to the jury as evidence against 
the objection of the defendant. The objection to the testi- - 
mony should have been sustained, as Jesse Berry was clearly 
interested in the recovery being had by the party calling 
him, and therefore incompetent; for, if complainant failed 
to recover, the liability of Jesse Berry on his bond for title 
would be fixed and certain. 
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3. The deed from John Catlett to the defendant, Larkin 
A. Allen, for the lot in controversy, dated the 14th of Novem- 
ber, 1843, executed in presence of one Larkin Allen and 
A. E. Bond, was admitted to record on the 1st of Novem- 
ber, 1844, on the affidavit of Larkin Allen, that he saw John 
Catlett assign the within deed for the purposes therein men- 
tioned ; also, he assigned the same as a subscribing witness. 
This deed was improperly admitted to record on this probate, 
on account of. the defectiveness of the probate, in this, that 
it contained no statement of a delivery of the deed, or of its 
being signed by the other witness as a subscribing witness. 
See Rushin vs. Shield and Ball, 11 Ga. Reports, 636. So the 
Court below ruled, but no point was made on this ruling, as 
the deed was again recorded on the 9th of September, 1848, 
on the affidavit of both the subscribing witnesses, containing 
all the requisites of the law. 

On this state of facts, as to the record of the deed, the 
Court below charged the jury, that defendant’s deed not 
having been regularly recorded, within twelve months from 
execution, it could not take precedence over complainant’s 
title, (if he had one,) under the Registry Act. We think that 
this charge states the law on this subject correctly. It is 
true that the complainant sets up no deed from Catlett, the 
drawer, under which he held or claimed, but he does set up 
claim under a sale and purchase from Catlett, the payment of 
the purchase money, and a bond for title, in order to take 
precedence over such a title, if there be any such in fact, by 
a subsequent deed, under the Registry Act, such subsequent 
deed must be regularly and properly recorded within twelve 
months. 

Let the judgment be reversed. 
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The fact that R. is present and assists in the butchering of a stolen hog— 

. at the request and by the direction of another, at whose house the 
butchering is done, he not knowing that the hog is stolen—is not 
sufficient to warrant a conviction of R. for simple larceny, especially 
when the owner comes up during the time, sees the hog, and makes 
no objection, nor lays any claim to the animal. 


Indictment for simple larceny, in Lumpkin Superior 
Court. Tried before Judge Rice, at the July Term, 1860, 


Thomas C. Robertson, Adeline Beck, and Sarah G. Beck, 
were jointly indicted in Lumpkin Superior Court, for simple 
larceny, consisting, as the indictment alleged, in wrongfully 
and fraudulently taking and carrying away a certain hog, 
belonging to Rice Arnold, with intent to steal the same. 

The defendants elected to- be tried separately, and Thomas 
C. Robertson was put upon his trial, upon which the follow- 
ing evidence was adduced, to-wit : 





EVIDENCE FOR THE STATE. 


Rice ARNOLD, the prosecutor, testified: That the hog 
described in the indictment was in his pen with his fattening 
hogs, on or about the 26th of November, 1858, in the county 
of Lumpkin, and that it got out of the pen; that he has not 
seen it since, unless he saw it on that day at Sarah Beck’s 
house, after it was butchered; that on that day, at Sarah 
Beck’s house, in said county, he saw a hog, fresh slaughtered 
and cut up, on the table; that Adeline Beck put the head 
of the hog, some pieces of the meat, and a portion of the 
A leaf fat, into a sack, and took it to her house, which was in 
ok sight; that whilst she was putting the meat into the sack, 
she stood with her back to the witness, so that he could not 
see the condition of the head; that the hog mentioned in 
the indictment was the property of witness, and worth 
$5 00. 

One Fioyp testified: That he was working for Rice 
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Arnold, and early in the morning of the 26th of November, 
1858, he went from Arnold’s to Sarah Beck’s, some mile 
distant, and saw said Thomas C. Robertson, Sarah Beck, and 
Adeline Beck, cleaning the hog that got out of Rice Arnold’s 
pen, which seemed to have just been killed; that the ears 
were cut off from the head of the hog, and seemed to be 
freshly done; that when he got there, they had just com- 
menced to take the hair from the hog, and had only taken it 
from a place on the shoulder, about as large as the witness’ 
two hands. 
Here the State closed its testimony. 


EVIDENCE FOR DEFENDANT. 


WiiiiAM D. Beck testified: That he was a nephew of 
the defendant ; that Sarah Beck is the mother of an illegiti- 
mate child, eight or ten years old, which Arnold, the prose- 
cutor, acknowledges and recognizes as his, and has aided in 
the support of Sarah Beck and the child, by furnishing her 
with provisions; that in April, 1858, Sarah Beck sent wit- 
ness to Arnold’s for some corn, and Arnold said he would 
let her have the corn, but that he must pretend to buy it, in 
order to prevent suspicions on the part of Arnold’s wife; 
that the witness refused to do so; that Arnold then said he 
would take a large turn of corn to the mill, and leave a por- 
tion of it for Sarah; that on the same day the witness and 
Arnold went by Sarah Beck’s house, and she told Arnold 
that she had one of his shoats in .the pen, to which Arnold 
replied, that she had nothing to feed it with, to turn it out, 
and he would give her a good hog in the fall. 

Saray G. Beck testified: That she is the mother of an 
illegitimate child, now about ten years old, of which Rice 
Arnold is the father, and so recognizes himself, which recog- 
nition was known to Thomas C. Robertson, Adeline Beck, 
and Martin Chambers, before the hog was taken; that 
Arnold had frequently sent her things from the store, and 
furnished her with meat and meal, and had left corn at the 
mill for her, and had given her a hog, the fall before; that 
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in 1857 and 1858, Arnold frequently furnished her with 
corn and meal, by carrying a large turn to Mr. Castleberry’s 
mill, kept by Mr. McClane, and leaving a portion of it for 
her; that he frequently furnished her with meal in that way, 
in order to prevent his wife from knowing that he was 
furnishing her with meal; that he furnished her with nearly 
all the meal she used in 1858, in that way ; that Arnold told 
the witness to take a good hog of his out of the woods and 
kill it, but to be careful not to let his wife know it; that she 
took this hog and put it inside of her enclosure, and asked 
Robertson and Adeline Beck, her brother-in-law and sister, to 
help her to butcher it, which they did; that she told Robert- 
son to cut off the hog’s ears to prevent it being known that 
it was Arnold’s hog, and his wife thus find it out; that 
Robertson did cut off the ears, according to her direction ; 
the witness did the same thing with the hog Arnold gave 
her the fall before; that Robertson got none of the meat, 
and what he did was an act of kindness to witness. 

ADELINE Beckx testified to substantially the same facts as 
Sarah G. Beck. | 

MARTIN CHAMBERS testified: That he was present and 
heard the conversation between Rice Arnold and William 
D. Beck about the corn, as testified to by William D. 
Beck ; that in 1857, one of Rice Arnold’s hogs got with 
old man Beck’s stock, and some of the old man’s family 
claimed it, and there was some difficulty about the hog 
which was not marked; Arnold said the hog was his, but 
that as it was not marked, he would have no contention 
about it, but that if they ever took any of his marked hogs, 
he would prosecute them; the hog the contention occurred 
about, was a shoat, weighing some sixty pounds; that wit- 
ness aided in butchering the hog named in this prosecution, 
and the ears were cut off after the hog was killed and 
cleaned, and as they cut it up. 

JAMES McCLANE testified: That he kept the mill of Mr. 
Castleberry for a year or more previous to November 26th, 
1858, and that Arnold left a half bushel of corn at the mill 
for Sarah Beck, telling witness to give it to her, when she 
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came after it; that he ground the corn and Sarah Beck came 
and took it away; that this is all the corn Arnold ever left 
at the mill for Sarah Beck, whilst witness kept the mill. 
Upon this this testimony the jury found Robertson guilty. 
Counsel for Robertson then moved for a new trial on the 
ground : 
That the jury found contrary to evidence, and greatly 
against the weight of evidence. 
The Court refused the new trial, which is the error alleged. 


Martin & IRWIN and Lester, for plaintiff in error. 
No appearance for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


We think the Court below ought to have sustained the 
motion for a new trial in the case, on the ground that the 
verdict was against the evidence. If the hog was stolen, 
(of which there is some doubt,) it is very clear that the 
defendant, Robertson, had no hand in it. The only connec- 
tion he had with the matter was: to assist his relative, Sarah 
G. Beck, in its butchering, and at her request. What he did 
was by her direction, and in the day time, with no attempt 
at any concealment, unless it was in cutting off the ears of 
the hog—and this was done at the request of Sarah Beck, 
and on such an apparently good reason, at the time, as was 
sufficient to have disarmed the suspicions of the most scrupu- 
lously honest. Besides, Rice Arnold, the prosecutor and 
owner, came up at the time, witnessed the cleaning and 
butchering of the hog, without objection or remark. How 
could Robertson believe, under the circimstances, that the 
hog was stolen ? 

Let the judgment be reversed. 
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PxLEAsAnT M. Compton, plaintiff in error, vs. JAMES Cas- 
SADA, defendant in error. 


1. The mere verbal declarations of C.. in whom vests the legal title for 
a lot of land, that I., with another, are interested with him in that and 
other lots—that this lot, and others, were bought by him on speculation, 
and thatI. and another had an interest with himin the lots as partners, 
are not sufficient to pass the title, legal or equitable, to one of the lots, 
out of C., and vest itin I., or his assigns. 

2. If one sell and convey land, in his individual name, such sale and 
conveyance will not pass the title of one for whom he may be author. 
ized to sell such land. 

3. The recollection of one witness that he had seen a letter from C. to 
I., authorizing I. to sell a lot of land for him at a particular price, 
which letter has been lost, is too imperfect and uncertain to justify 
and protect a sale and conveyance by I, as the agent of C. 

4. A continuance will not be allowed on account of the absence of 
papers, etc., caused by change of counsel, or the neglect of the client 
to attend to his case. 


In equity, in Fannin Superior Court. Tried before Judge 
Rice, at the October Term, 1860. 


This was a bill in equity, filed by James M. Cassada, against 
Pleasant M. Compton, alleging that said Compton, Russell 
Cannon, and John Jones, were partners in granting reverted 
lands, located in the Cherokee purchase of Georgia ; that 
complainant can not set forth the precise terms of such part- 
nership ; that amongst divers lots of land, granted under 
said partnership agreement, was lot of land No, 123, in the 
8th district of originally Cherokee, then Gilmer, and now 
Fannin county ; that according to the partnership agreement, 
the grants to all the land granted as aforesaid, were issued in 
the name of Compton alone; that a distribution or division 
of the lands granted aforesaid, was had between the said 
Compton, Cannon and Jones, in which division the lot of 
land aforesaid fell to Jones, and that Compton, although 
holding the legal title, held it as the trustee of Jones, and 
wrote to Jones that, at any time he could make sale of said 
lot ; that he, Compton, would execute a deed of conveyance 
to Jones, or toany one else that he might direct ; that under 
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these circumstances, Jones sold the land to John Cassada, and 
executed a bond to make titles to the same, receiving from 
Cassada the sum of fifty dollars, the purchase price agreed 
on, and also showing to said John Cassada the letter of 
Compton, directing Jones to sell the land, and promising to 
make a deed either to Jones or to any one that he might 
direct ; that afterwards John Cassada sold the land to com- 
plainant, receiving payment therefor, and assigning to com- 
plainant Jones’s bond; that afterward, Jones exhibited the 
said letter of Compton to complainant, and made complain- 
ant a deed, and took up his bond for titles ; that under this 
purchase, the complainant, in good faith, entered upon the 
land, cleared and enclosed the same, placed buildings and 
other valuable improvements thereon, increasing the value 
of the land to the sum of $500 00; that Compton was aware 
of the purchase of the land, and the circumstances under which 
he purchased it, and the improvements placed upon it, and 
interposed no objection thereto; that Cannon has received 
his full share of the lands granted under the partnership 
agreement, and has no further interest in the land, and that 
Jones has removed to California, and is insolvent, and unable 
to respond to complainant on the warranty in his deed, and 
if he was, the damages in an action on the warranty would 
not compensate complainant for the improvements placed upon 
the land; Compton has been applied to for a deed, and 
refused to make it, but on the contrary, has commenced an 
action of ejectment against complainant for the land. 

The bill prays a discovery; and that Compton may be 
compelled to make complainant a deed; and that the action 
of ejectment be perpetually enjoined. 

Compton filed his answer to the bill, in which he states: 
That between himself and Cannon there was a partnership 
like that alleged in the bill, under which lands were granted, 
and among them the lot in question; that the grant fees 
were paid by defendant, and Cannon afterward released his 
interest to defendant, whereby he was the sole and entire 
owner of the land; that Jones never was connected in any 
manner with, or had any interest in, the lands granted, 
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either as partner or otherwise; that the facts in relation to 
the letter written by defendant are: that Jones knowing that 
defendant was the owner of the land, opened a negotiation 
with defendant for the purchase thereof, and defendant 
replied by writing to him that his price for the land wag 
$160 00, and that he was willing to convey it for that sum, 
to Jones, or any one else he might name; that he admits 
the sale by Jones to John Cassada, and by John Cassada to 
complainant, as well as the pendency of the action of eject- 
ment, but denies that the improvements put upon the land 
were with the authority of defendant, or induced by any aet 
or word of his, but put there foolishly by complainant, under 
a purchase from one who had no interest in the land. 

When the case was called for trial a motion was made to 
continue the same, by the defendant. 

The motion was based upon statements made by William , 
Martin, one of the defendant’s counsel, that the defendant 
resided in Milledgeville, at a great distance from the. Court, 
and had confided the management of the case to his counsel; 
that the counsel originally employed by defendant had 
ceased to attend the Court, and that he, Martin, was but 
recently employed, to-wit: awhile before the last term of 
the Court; that he was informed and believed, that Abda 
Johnson, former counsel of defendant, had in his possession 
certain letters, written by John Jones to defendant, before 
defendant wrote to him, by which he expected to show that 
Jones did not claim the land, but recognized defendant as 
the owner; that the defendant’s counsel had been changed 
three or four times, and that he, Martin, had not had time 
or opportunity to obtain the letters. 

This motion to continue was overruled by the presiding 
Judge. 

On the trial, complainant, after accounting for the non- 
production of the originals, proved the contents of two 
letters, written by defendant to John Jones, in the year 1849 
or 1850, authorizing him to sell certain lands in Fannin 
county, amongst which was the lot in dispute; that in both 
letters, a price was mentioned, which the witness did not 
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recollect; that Cannon and Jones both said, that they and 
defendant were in partnership in granting lands, the terms 
of which were: that Cannon and Jones were to furnish num- 
bers, and defendant was to take out the grants, and that 
Cannon and Jones were to refund their part of the grant 
fees, and: the land was to be equally divided between the 
three; that Jones did furnish numbers, the land in dispute 
being one, and that Jones had frequently dealt in lands as 
partner of defendant. 

The complainant also proved, by three witnesses, that 
defendant said that he and Cannon and Jones had granted 
lands in partnership, Jones and Cannon furnishing numbers, 
and he taking out the grants, and that the lands were to be 
divided after the grant fees were returned; to two of the 
witnesses, Compton said, that he had authorized Jones to 
sell the lot in dispute, and that he could not sell it until he 
heard from Jones. 

It was also proven by complainant, that he had gone into 
possession of the land, and made valuable improvements. 

The grant to Compton, and the deed from Jones to 
Cassada, were also in evidence. 

Pending the trial, complainant’s counsel tendered to 
defendant’s counsel $9 50, with interest, as Jones’ part of 
the grant fee, which, after remaining a short time on the 
table, and not being taken up by defendant’s counsel, was 
taken back by complainant’s counsel. 

When the testimony closed, counsel for defendant requested 
the Court to charge the jury: 

“That if defendant authorized Jones to sell the land at a 
specific price, and the money to be paid to Compton, Jones 
could not bind Compton by selling at a less price.” 

The Court refused so to charge. 

The jury found for the complainant, and counsel for 
defendant moved for a new trial, on the grounds: 

Ist. Because the Court erred in refusing the continuance 
moved for by defendant’s counsel. 

2d. Because the Court erred in refusing the charge re- 
quested by defendant’s counsel. 
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3d. Because the jury found greatly against the weight of 
evidence. . 

The new trial was refused, and that refusal is the error 
assigned in this case. 


Farin & Martin, (by Eazzrd,) for plaintiff in error. 


Brown, (by Lester,) for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


Pleasant M. Compton commenced an action for the re- 
covery of lot of land No. 123, in the 8th district, second 
section of originally Cherokee, now Fannin county, against 
James M. Cassada, the tenant in possession, pending which, 
Cassada filed a bill in equity to enjoin said action for relief 
against the same, in which he alleged that Compton, one 
Russell Cannon and John Jones, granted this lot, with 
others, in partnership, the grant to which was taken out in 
the name of Compton. That subsequently, a division, by 
agreement, was had between the parners, and this lot, with 
another, fell to the share of John Jones, and Compton con- 
tinued to hold the title thereto in his name, as naked trustee 
for the use of Jones, but agreed to make titles for said lot, to 
whomsoever he, Jones, might sell the same, and that Comp- . 
ton had written him (Jones) a letter, stating his willingness to 
make a title to him, or his assigns, as said lot belonged to 
him, Jones; that if Jones desired to sell said land, to do so 
at any time, and that he, Compton, would make a deed for 
the same to Jones, or his vendee. That the letter has been 
lost. The bill further alleges, that Jones, on the faith of 
this letter, which he exhibited, sold the lot to John Cassada 
for fifty dollars, and gave his bond for titles, which bond 
John Cassada transferred to James M. Cassada, the complain- 
ant, and Jones subsequently made his deed, and took up that 
bond. The bill asks for discovery from Compton, a per- 
petual injunction as to the action of ejectment, and that 
Compton be decreed to execute his deed to the complainants 
for the lot in controversy. 
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Compton, by his answer, denied that the lot, or any other, 
was granted to him as a partner of Jones and Cannon, but 
that it was granted to him on an understanding with Cannon, 
that he was to have an interest, but that Jones was no party 
or privy to such understanding or agreement; that his name 
was unknown to him in that or any other connection until 
long afterwards; that Cannon had remitted to him all his 
interest or claim in this and all other lots; and that he, the 
complainant, became the exclusive owner of the equitable, as 
he was of the legal, title; that he never wrote to Jones any 
such letter as that stated in the bill; on the contrary, Jones 
had written him, proposing to purchase the land, and that 
he replied that he would convey the land on the payment to 
him of the sum of $160 00; that he has written no other, 
or to any other purport. 

The parties, being thus at issue, went to trial on the equity 
cause, at the October Term, 1860, of Carroll Superior Court. 
Complainant proved by E. W. Chastain that he heard Comp- 
ton say that Jones and Cannon had furnished him with the 
number of this lot and others; that they were all interested, 
and he had authorized Jones to sell this lot, and would not 
sell it until he heard from Jones; by B. F. Chastain that he 
heard Compton say that Cannon and Jones furnished ‘him 
with this number and others; that they were to have the 
lots on speculation, and that he had authorized Jones to sell 
this and the Neal lot; that defendant had gone into the pos- 
session, and made improvements on the lot. John B. Chas- 
tain proved that Compton told him that Jones and Cannon 
were to have an interest in the lot; that Jones had no right : 
to sell the lot, he had paid nothing ; Compton was to furnish 
money and grant the land, Jones and Cannon were to furnish 
numbers, and refund the money. Complainant proved furth- 
er by Samuel Jones, the father of John Jones, that he was 
acquainted with the handwriting of Compton, and had seen 
two letters from Compton to his son, John Jones, authorizing 
John Jones to sell the lot in controversy and-another, at 
specific prices, which he does not recollect; the letter said 
nothing about a partnership in the lands that he recollects, 

VoL. Xxx11—28, 











434 SUPREME COURT OF GEORGIA. 


Compton vs. Cassada. 








though his son had told him that such a partnership did 
exist. The letters were lost while in his possession, or that 
of his wife, for safe keeping. 

The complainant also put in evidence a quit-claim deed 
from John Jones to himself for this lot of land, dated 20th 
October, 1850. 

1. On this evidence the jury rendered a decree for the com- 
plainant, and Compton moved for a new trial, on the ground, 
amongst others, that the finding was against the evidence and 
the weight of the evidence. The Court overruled the motion, 
and that is the only question brought here for review: Was 
the verdict against the evidence? We are clear that it was, 
The legal title to the lot was, as shown by the plat and grant 
dated in 1846, which was before the jury as evidence, in the 
defendant, Pleasant M. Compton, and nothing was shown to 
legally take that title, legal or equitable, out of him. There 
is no evidence to show title in Jones, or an interest even. It 
is true that the Chastains testify that Compton said that 
Jones had an interest in the lot, but titles to land can not be 
created by mere verbal declarations of this character without 
overturning the statute of frauds. 

2. If it be said that Jones had authority to sell, the reply 
is, that he did not sell the lot as that of Compton’s, nor so 
convey; nor did he sell and convey the lot as Compton’s 
agent, but he sold and conveyed the landas hisown. A sale 
so made by one, although he might have power to sell for 
another, passes nothing but the title of himself, and not that 
of his principal. Had he attempted to convey as Comptcn’s 
agent, his authority must have been shown, or better proven 
than it was, and that he had pursued his instructions. 

3. The letters of Compton to Jones, as testified to by Samuel 
Jones, if such letters ever existed in fact, amount only toa 
limited authority to sell, and the witness’s recollection of the 
contents was too imperfect, and the evidence itself too uncer- 
tain, to form a basis for a title to land, so as to authorize the 
Court to act upon it, although the instructions might have 
been observed. 

We think that the Court should have sustained the motion 
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for a new trial, on the ground that the verdict was against 
the evidence. The complainant was not entitled to a decree 
on the case made. 

We agree with the Court in refusing to charge as requested, 
there being no evidence to authorize it. 

4, The motion for a continuance was properly refused. A 
party must not be delayed in a trial by the change of counsel 
or the neglect of the other party to attend to his cause. 

Let the judgment be reversed. 





Witui1AM HEnpRIx, plaintiff in error, vs. HENry C. KEL- 
LOGG, administrator, etc., defendant in error. 


A petition for writ of certiorari is a suit in the sense of the 23d section of 
the Statute of Limitations of 6th March, 1856, and in case thejsame be 
dismissed, discontinued, or non-suited, the plaintiff may renew his ap- 
plication within six months from such dismissal, discontinuance, or 
non-suit. 


Certiorari, from Dawson Superior Court. Decided by 
Judge Rice, at the August Term, 1860. 


The question presented by the record in this case arises out 
of the following state of facts, to-wit: 

On the 21st of March, 1857, William Hendrix obtained a 
judgment, in the Justice’s Court of the 1022d district, G. M., 
of Dawson county, against A. M. Jackson, maker, and 
Andrew E. Bond, endorser. From this judgment a fi. fa. 
issued and was duly returned nulla bona, as to Jackson. On 
the 28th of May, 1857, the fi. fa. was levied on a horse colt 
as the property of Bond. Bond filed an affidavit of ille- 
gality to the fi. fa. on the grounds: 

Ist. That he was indorser for Jackson. 

2d. Because the plaintiff had promised to take out a ca. sa. 
against Jackson, and had failed to do so. 

It appeared upon the trial, that Hendrix had promised to 
ca. sa. Jackson, and had failed to do so, and that after such 
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failure, Bond had solicited indulgence on the judgment, and 
offered to pay ten per cent. for such indulgence. The pre- 
siding Justices called on one James T. Barrett to decide the 
case for them, and Barrett told them to sustain the illegality, 
on the ground that the plaintiff had promised to take out a ea, 
sa. for Jackson, and had not done so, and the presiding Jus- 
tices did sustain the illegality on that ground. 

The plaintiff filed his petition for certiorari excepting to 
the judgment of said Justices on the grounds : 

1st. that there was no consideration for the promise, made 
by Hendrix, to press a ea. sa. against Jackson, and that the 
same did not. discharge Bond, the indorser. 

2d. Because Bond treated the promise as a nullity, by 
asking indulgence and offering to pay ten per cent. for the 
same, 

3d. Because the case was decided by James T. Barrett, a 
mere citizen, clothed with no judicial authority whatever. 

A writ of certiorari issued on the 14th of January, 1858. 

The certiorari was pending in Court until the six months 
allowed by Jaw for taking the same had expired, and at the 
August Term, 1858, the certiorari was dismissed for a defect 
in the affidavit, and because it was not made conformably to 
the Act of 22d December, 1857. 

The plaintiff filed another certiorari on the 6th July, 
1859, within six months from the dismissal of the former. 

When this second certiorari came up for a hearing, the 
defendant’s counsel moved to dismiss the same on the ground 
that it was not sued out within six months after the decision 
was complained of, and that a second certiorari could not be 
brought after the first was dismissed, and that 33d section of 
the Act of Limitations of the 6th March, 1856, did not 
apply to writs of certiorari. 

The presiding Judge sustained the motion, and that deci- 
sion is the error alleged. 


BELL, (by Lester,) for plaintiff in error. 


S. C. Jounson, (by Sims,) contra. 
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By the Court.—Lyon, J., delivering the opinion. 


The plaintiff had filed his petition, for a writ of certiorari 
to the judgment of a Justice’s Court, within six months 
from the'rendering of that judgment, which was dismissed on 
motion of counsel for the defendant, for some informality 
in the suing out the application.. While the application 
was pending in the Superior Court, the six months in which 
the writ was limited to be brought or allowed by statute, 
expired. And this second petition or application was brought 
within six months from the time the former was dismissed. 
The Court dismissed this second application on the ground 
that it was barred by the Statute of Limitations, to which the 
plaintiff excepted, and the case comes before us for the 
review of that judgment. 

The only question made or argued is, whether the petition 
or application for certiorari is a suit in the sense of that 
term, as used in 23d section of the Statute of Limitations of 
6th March, 1856, pam. Acts, p. 237. “That when any 
suits shall be commenced within the time limited by this 
Act, and the same shall be discontinued, dismissed, or the 
plaintiff non-suited or judgment be arrested, and during 
the pendency of such suit the time, within which such 
suit is to be brought by the provisions of this act, shall 
expire. It shall be lawful to renew said suit at any time 
within six months after such termination of the case, but this 
right shall only extend to one renewal.” If certioraris are 
suits, then the plaintiff was entitled to renew his application 
and the judgment of the Court below, dismissing it, erro- 
neous. We hold that it was. A suit is defined “to be an 
action or process for the recovery of a right or claim; a 
legal application to a Court for justice; the prosecution of 
a right before any tribunal.” And indeed what else is a cer- 
tiorari, but a process, an action, or a prosecution by petition 
to the Court for the recovery of a right, without which the 
right is gone? It is a suit in the literal sense of the term, 
and to that we are disposed to confine ourselves in the con- 
struction of this statute, as all Courts are bound, or ought to 
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be, in the construction of Statute of Limitations—a strict, 
.literal construction—no more and no less than the statute 
by its letter declares. There is no hardship in this rule, and 
if there was, we could not help it. If parties desire a 
speedy hearing, and not a mere avoidance of a legal demand, 
they should not press a captious and unmeaning objection to 
the dismissal of the action when it is once before the Court. 
Let the judgment be reversed. 





A. SHanps & Co., plaintiffs in error, vs. A. HowELL & Co., 
defendants in error. 


1. This case was founded on a judgment rendered in the State of Cali- 
fornia. Two statutes of that State were introduced, one approved 
10th April, 1850, the other approved 22d April, 1850: Held, that the 
case was governed by the latter Act, and that the former had no appli- 
cation to the case. 


Debt on foreign judgment, in Lumpkin Superior Court, 
and decision by Judge GEorGE D. Rice, at July Term, 1860. 


This case came before the Court upon the following state 
of facts: 

On the 8th of March, 1852, A. Shands & Co. filed a com- 
plaint against A. Howell & Co., before S. L. Crane, a justice 
of the peace, in Greenwood township, Eldorado county, and 
State of California, for the recovery of a mining claim, and 
damages. The defendants were served with process, and on 
the 13th of March, 1852, both parties appeared with their 
counsel. Upon motion of counsel for defendants, the hear- 
ing of the case was postponed until the 22d of March, 1852. 
At the call of the defendants, a jury was summoned and 
impanneled, who, after hearing the case, returned a “ verdict 
against the defendants, in damages, to the amount of $375 00, 
and that plaintiffs have restitution of their claim.” 

Upon this verdict, the Justice of the Peace rendered the 
following judgment, to-wit: 
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“Tt is considered, by the Justice, the damages to be laid 
at $500 00, and defendants fined $100 00, and the plaintiffs 
have execution for their debt and cost.” 

,The debt and costs amounted to $851 50. 

The defendants entered an appeal to the County Court of 
Eldorado county, and on the 3d of May, 1852, the judgment 
of the Justice of the Peace was confirmed by the County 
Court. 

The mining claim and fixtures were sold by the constable, 
under an execution issued upon the judgment, and brought 
$380 00, and on the 4th of October, 1852, a transcript of 
the record and docket was made out and given to the plain- 
tiffs for the balance due, to-wit: $503 50. 

On the 7th of October, 1856, this California judgment 
was sued on in the Superior Court of Lumpkin county. 

Upon the trial of the case the plaintiffs introduced a duly 
exemplified copy of the record of the judgment, and closed. 

The defendant then introduced, an authenticated copy of a 
statute of the State of California, of which the following is 
a copy, to-wit: 


An Act to regulate proceedings in Courts of Justices of the 
Peace, in civil cases. 


Section 1. [Omitted here. ] 

Section 2. The jurisdiction of Justices of the Peace, in 
civil cases, shall, unless otherwise directed by law, be limited 
to the township wherein they may have been elected, and 
every Justice of the Peace is hereby authorized to hold a 
Court for the trial of all actions enumerated in the next sec- 
tion, and to hear, try, and determine the same according to 
law. 

SEcTION 3. Every Justice of the Peace shall have juris- 
diction over, and cognizance of, the following actions and 
proceedings, subject to the provisions in the next following 
section: 1. Actions for the recovery of money upon any 
contract, express or implied, when the amount claimed is 
$200 00, or under. 2d. Actions for damages, where the 
amount claimed is $200 00, or under. 3d. Actions for fore- 
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closure of any mortgage on personal property, or the enforce- 
ment of any lien, when the debt secured is $200 00, or under. 
4th. Actions for the recovery of specific property when the 
value of the property claimed does not exceed $200 00. 
Section 4. [Omitted here.] 
This Act was approved the 10th of April, 1850. 


Plaintiff then introduced a properly authenticated copy of 
a statute of the State of California, of which the following 
is a copy: 


An Act concerning forcible entries and unlawful detainers. 


SecTIon 1. No person or persons shall hereafter make 
any entry into lands, tenements, or other possessions, but in 
cases where entry is given by law, and in such cases, not 
with strong hand, nor with multitudes of people, but only 
in a peaceable manner, and if any person from henceforth do 
to the contrary, and thereof be duly convicted, he shall be 
punished by fine. 

Secrion 2. Any Justice of the Peace shall have authority 
to inquire, as hereinafter directed, as well against those who 
make unlawful or forcible entry into lands, tenements, or 
other possessions, and detain the same, as against those who, 
having lawful and peaceable entry into lands, tenements, or 
other possessions, unlawfully detain the same; and if it be 
found, upon such inquiry, that an unlawful or forcible entry 
hath been made, and that the said lands, tenements, or other 
possessions, after a lawful entry, are held unlawfully, then 
such Justice shall cause the party complaining to have resti- 
tution thereof. 

SecTIoN 3. When complaint shall be made, in writing, to 
any Justice of the Peace, of any such unlawful or forcible 
entry, or unlawful detainer, said Justice shall issue a summons, 
directed to the sheriff or constable of the county, command- 
ing him to summon the person or persons complained of, to 
appear before the said Justice on a day in such summons 
named, which shall not be less than ten days from the day 


of issuing the summons, and at the place named therein. 
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Section 4. [Provides as to how and when the summons 
shall be served and returned. | 

Section 5. [Provides that the Justice shall hear and 
determine the case unless a jury be demanded. ] 

Section 6. [Provides for serving absentees. ] 

Section 7. [Provides for adjournments and continuances. ] 

Srecrion 8. [Provides for taking depositions. ] 

Section 9. [Provides as to what proofs are necessary. ] 

Section 10. If, upon the trial of any complaint under this 
Act, the Justice or jury shall find the defendant or defend- 
ants, or either of them, guilty of the allegation in the com- 
plaint, said Justice shall thereupon enter judgment for the 
complainant to have restitution of the premises, and shall 
impose such fine not exceeding one hundred dollars, con- 

* sidering all the circumstances, as he may deem just; and 
shall tax the cost for complainant, and may issue execution 
therefor, and said Justice shall also award and issue a writ of 
restitution. . . ia * ° . ° ” 

Section 11. [Inapplicable. ] 

Section 12. In all cases of a verdict by the Justice or 
jury, for the complainant, the damages shall be assessed, as 
well for waste and injury committed upon the premises, as 
for rent and profits during such detainer, and the verdict 
shall also find the monthly value of the rents and profits of 
said premises, and the complainant shall be entitled to 
recover treble damages against whom the judgment has been 
rendered, which damages shall be assessed by the Justice or 
jury, and when sv assessed, shall be trebled by said Justice, 
and entered as a judgment in the causes, upon which execu- 

. tion may issue. 
Section 13 and 14 and 15 are inapplicable. 
Section 16. [Allows an appeal. ] 


The remainder of the Act is omitted ‘as unnecessary to 
illustrate the question decided. 

This Act was approved the 22d of April, 1850. —. 

Upon this proof the presiding Judge decided that the Act 
of 22d of April was not applicable to the case, but that the 
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Act of the 10th of April was applicable to the case, and that 
the Justice who rendered the judgment in California did not 
have jurisdiction to render the same, and that therefore the 
plaintiffs could not recover, and having so instructed the 
jury, they returned a verdict for defendants. 

This judgment is the error complained of, and a reversal 
of the same is sought by plaintiff in error. 


Georce N. Lester and Werr Boyp, for plaintiff in 
error. 


MARTIN, (represented by Ezzard,) contra. 


By the Court.—LuMKIn, J., delivering the opinion. 


This action is founded on an exemplification from Califor- 
nia, and the question is, does it come under the Act of the 
10th of April, 1850, or the 22d of April, 1850. 

I remark, we do not feel at liberty to sit as an appellate 
Court in this case. It was tried in the Magistrate’s Court of 
Greenwood township, and on appeal, taken to the County 
Court of Eldorado. The action was defended on its merits, 
and no plea to the jurisdiction of the Court was made, and 
we do not feel at liberty to go behind the Clerk’s certificate, 
to enquire into the constitutional competency of the Court 
which rendered this judgment. But if we did, it is appa- 
rent that the case cannot come under the Act of the 10th of 
April, 1850, for that Act is limited expressly to cases 
sounding in damages in $200 00, a less sum, and for this 
and other reasons, we think it quite manifest that it does not 
come under this Act. 

Whereas, we find that the provisions of the Act of 22d of 
April, 1850, have been strictly complied with, and it is 
covered completely by the provisions of the latter Act, and 
the Judge should so have instructed the jury. 

The truth is, the Act of the 10th of April, 1850, confers 
ordinary jurisdiction to the Magistrate’s Court. But the 
Act of the 22d of April, 1850, is analagous in its provisions 
to our forcible entry and detainer Act, giving damages for a 
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gold claim that is improperly withheld. In other words, it 
confers this extra jurisdiction upon this Court in addition to 


its ordinary functions. 





Gro. T. ConNELL and B. M. Lona, plaintiffs in error, vs. 
Hr1raM SHARPE, defendant in error. 


1. Upon a motion for a continuance, it appeared that the party was in 
bed sick, and therefore unable to be present at the trial. His attor- 
ney also stated that he could not go to trial safely without the presence 
and aid of his client: Held, that the continuance should have been 


allowed. 


Certiorari, in Carroll Superior Court, decided by Judge 
HammMonD, at the October Term, 1860. 


Hiram Sharpe brought twenty-two suits in the Justice’s 
Court of the 714th district, G. M., of Carroll county, against 
George T. Connell, principal, and Benjamin M. Long, secu- 
rity, on twenty-two due bills, twenty-one of them for $50 00 
each, and one for $41 11. | 

The defendant pleaded the general issue and usury. 

At the May Term of said Justice’s Court, the cases were 
called for trial, and it was agreed by the counsel of the par- 
ties that’ the trial and judgment in one of the cases should 
control and govern the remainder of the cases. 

Counsel for the defendant moved to amend his pleas in 
the cases, by adding thereto, that the due bills sued on were 
obtained by fraud, and also moved to continue all of said 
cases, and supported the motion by the following showing, 
to-wit : ; 

GEORGE W. AvsTIN, the attorney of the defendant, stated 
in his place that his client was providentially hindered from 
attending Court, and that he could not go safely to trial with- 
out him; also, that Henry S. Chance was a material witness 
for defendant, and was absent, and that he expected to prove 
by Chance that the allegations in the amended plea were 
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true; that the knowledge of Chance’s testimony came to him 
too late to obtain it for the term, and that he expected to obtain 
the testimony by the next term of the Court thereafter. Ip 
support of the motion, William Johnson testified that Dr. Con- 
nell, the defendant, had been attending his wife as a physician . 
and that witness went after him that morning to visit his 
sick wife; that Connell was in bed sick, and told witness to 
get another physician; that whilst he did not positively 
know Connell to be sick, yet he seemed to be so; said he was 
sick with an old chronic disease, and that witness believed he 
was sick; that witness had known Dr. Connell for years, and 
knew that he had been afflicted with gravel for many years, 
and that he appeared to have fever that morning. 

The presiding Justices decided the showing insufficient, 
and refused the continuance, the plaintiffs proposing to admit 
that there was 8 per cent. usury in the due bills. 

The cases were then tried, and judgment rendered against 
the defendant for the amount of the due bills, less eight per 
cent. of usury, which was embodied in them. 

The defendant applied for and obtained a certiorari of said 
cases, alleging that the refusal of the Court to continue the 
cases upon the showing made, was error. 

Upon hearing the certiorari, Judge Hammond overruled 
the same, and affirmed the judgment of the Justice’s Court. 
Error is assigned upon this decision, and its reversal sought. 


Ricuarps & Austin and A. H. Buack, for plaintiff in 
error. 


THOMASON, CHANDLER, contra. 
By the Court.—LumpxIn, J., delivering the opinion. 


Whatever opinion may be entertained of this case outside 
of the record, upon the showing made, the defendant was 
entitled to a continuance, not on account of the absence of 
the witness, Chance, for his testimony went to establish an 
immaterial issue, and one which could not have availed the 
defendant, but on account of the providential absence of the 
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defendant himself, and that he could not go safely to trial 
without him. True, the plaintiffs’ counsel dispensed with 
the preliminary showing by defendant, to enable him to 
examine.the plaintiffs as to the usury in the contract. But 
as the attorney was unable to conduct the examination, as he 
might have done by the aid of his client, who might even 
have suggested witnesses who could have contradicted the 
plaintiffs, we do not think a trial could be forced in this way. 
Let the judgment be reversed. 





RicHARD Rok, casual ejector, and ELBERT KEETER, tenant, 
ete., plaintiffs in error, vs. JoHN Dok, ex dem., JOSEPH 
Smiru, defendant in error. 


1. To authorize the plaintiff in ejectment to use the name of a third per- 
son as lessor, he must show that he has a bona fide subsisting claim to 
the premises, and that there is a connection between his title and that 
of the party upon whose demise he seeks to recover; or that he has 
authority of that person in whom the paramount title is vested, to 
institute the suit in his name. 


Ejectment, in Cherokee Superior Court. Tried before 
Judge GeorGe D. Rice, at the March Term, 1860. 


This was an action brought in the name of John Doe, on 
the demise of Joseph Smith, against Richard Roe, casual 
ejector, and Elbert Keeter, tenant in possession, to recover 
lot of land No, 141, in the 14th district of the 2d section of 
Cherokee county. 

On the trial of the case, the plaintiff proved the locus in 
quo and possession of the tenant, and read the grant from 
the State to Joseph Smith for the land in dispute, and closed 
his testimony. 

The defendant introduced various deeds, which it is not 
necessary to describe in this statement, and proved by Col. 
James R. Brown, attorney for the plaintiff, that he did not 
know Joseph Smith, the grantee, had never been employed 
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by him, had no connection with him, and had never had any 
intercourse or correspondence with him whatever; that he 
was employed by Mackey A. Keith, who claimed to own the 
land, to bring and prosecute this case, and that the same was 
being prosecuted for Keith’s benefit. 

Defendant also proved by Mackey A. Keith, that he deliy- 
ered the grant, with some deeds, to Col. James R. Brown, 
and employed him to bring and prosecute this case; that he 
did not know Joseph Smith, the grantee; had never bought 
the land from him, and had no authority to use his name or 
title in this case, except that he had the grant to Smith, and 
claimed title to the land. 

Counsel for defendant moved to dismiss the action, on the 
ground that it appeared, by the proof, that Mackey A. Keith 
was prosecuting said case for his own benefit, and was using 
the name and title of Joseph Smith without his authority or 
consent, and without privity with Smith, for the purpose of 
ousting one in possession of the land under claim of right 
and title. 

The presiding Judge overruled the motion to dismiss, and 
defendant excepted. Counsel for defendant also asked the 
Court to charge the jury, “that if they were satisfied, from 
the evidence, that Joseph Smith, the grantee, never employed 
counsel to bring and prosecute this case, and never gave 
any authority for the use of his name or title, and that Keith 
is using Smith’s name and title without his consent, and 
without privity or connection with Smith, then the plaintiff 
cannot recover.” 

The Court refused so to-charge, and defendant excepted. 

The jury found for the plaintiff the premises in dispute 
with costs of suit. 

Counsel for defendant then made a motion for a new trial, 
based upon several grounds, and amongst them, on the 
ground : 

That the Court erred in not dismissing the case upon the 
motion of defendant’s counsel, and in refusing to charge the 
jury as hereinbefore stated. 
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The Court refused the new trial, and the writ of error in 
this case is prosecuted to reverse that judgment. 


Irwin & LEsTER, for plaintiff in error. 
J. R. Brown, for defendant in error. 


By the Court.—JENKINS, J., delivering the opinion. 


There was in this case, in the Court below, a motion for a 
new trial on several grounds, all of which being overruled, 
and the motion refused, plaintiff in error excepted. One of 
these grounds assigns error in the refusal of the Court to 
dismiss the suit, after the evidence on both sides was closed, 
because it appeared from the proof, “that one Keith was 
prosecuting said action of ejectment, solely upon the demise 
of one Joseph Smith, for the benefit of said Keith, without 
having connected himself with the title of said Smith, and 
without any authority from him to use his name, to oust one 
in possession of the land under claim of right and title.” 

Another ground assigns error in the refusal of the Court 
to charge, when so requested, that under such circumstances 
the plaintiff could not recover. 

The question involved in both grounds is the same, and 
was decided by this Court in Adams et al., vs. McDonald, 
29th Ga. Reports, 571. The facts in that case and in this, 
quoad the question under consideration, are identical, and it 
was there ruled, that “to authorize the plaintiff in ejectment 
to use the name of a third person as lessor, he must show 
that he has a bona fide subsisting claim to the premises, and 
that there is a connection between his title and that of the 
party upon whose demise he seeks to recover; or that he has 
the authority of that person in whom the paramount title is 
vested, to institute the suit in his name. 

The learned Judge cites in support of that ruling the 
eases, Couch vs. Turner e¢ al., 17th Ga. Reports, 487, and 
Kinsey vs. Sensbough, Ibid, 540. 

The judgment of the Court below, in the case at bar, is 
in conflict with that case, and must therefore be reversed. 
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Courts should not permit parties to avail themselves of the 
fictitious character of the action of ejectment to perpetrate 
injustice to others. 

Let the judgment be reversed. 





JoHN Dog, ex. dem. ZACHARIAH HeEsrers e¢ al., plain- 
tiffs in error, vs. RicHarD Rog, casual ejector, and Cat- 
vin Coats, tenant, ete., defendants in error. 


1. A sheriff’s deed is admissible in evidence as color of title, without 
the execution under which the property was sold, and without any 
evidence accounting for its absence. 

2. Before the same was barred, a suit in ejectment was brought on the 
several demises of H. and B. and C. Judgment being rendered 
against the plaintiffs, C. alone entered an appeal. After the expira- 
tion of seven years from the commencement of defendant’s posses- 
sion, the action was dismissed, and recommenced within six months 
from the time of dismissal, but not within six months from the date of 
the judgment: Held, that under this state of facts, the parties who 
did not appeal were within the saving clause of the Statute of Limita- 
tions, and that their right of action was not barred. 


Ejectment in Heard Superior Court. Tried before Hon. 
Dennis T°, HAmMMonp, at the September Term, 1860. 


This was an action brought in the name of John Doe, on 
the several demises of Zachariah Hesters, Bennett Bell, and 
James Bell, against Richard Roe, casual ejector, and Calvin 
Coats, tenant in possession, for the recovery of lot of land 
No, 274, in the 9th district of Heard county. 

The action was commenced on the 20th day of September, 
1852. 

The defendant pleaded the general issue and the Statute 
of Limitations. The plaintiff, on the trial, proved the locus 
in quo, and possession of the tenant at the commencement of 
the suit, and then read the grant from the State of Geor- 
gia to Zachariah Hesters for the land in dispute, and rested 
his case. 
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The defendant then adduced testimony as to his possession, 
and of those under whom he claimed, commencing as far 
back as the month of December, 1841, and also introduced 
a sheriff’s deed to William B. W. Dent for the land in 
dispute. 

Counsel for plaintiff objected to the deed as evidence, on 
the ground that no privity of title was shown, between 
Hesters and the defendant in fi. fa., as whose property the 
land was sold, and on the further ground that the sheriff’s 
deed was not accompanied by the judgment or fi. fa. under 
which the land was sold. 

The Court sustained the objection and repelled the paper 
as evidence of legal title, but upon hearing evidence as to 
the existence and loss of the fi. fa., and that a sufficient but 
unsuccessful search had been made for the same, the Court 
admitted the sheriff ’s deed in evidence, as color of title. 

The plaintiff proved by the record, that a former suit for 
the same land between the same parties had been commenced 
before the expiration of seven years from the beginning of 
defendant’s possession, in which there was a confession of 
judgment by plaintiff, and an appeal entered by James Bell 
alone, and that the suit was dismissed at April Term, 1852. 

The plaintiff also introduced proof to show that James . 
Bell, as whose property the land was sold, did not reside in 
the county from which the fi. fa. issued, and was never 
served with the process, and that the Court giving the judg- 
ment did not have jurisdiction of the person of Bell, so as to 
render a valid judgment against him. 

There was much other testimony adduced on the trial, but 
it is not necessary to set it forth here. 

The plaintiff’s counsel requested the Court to give various 
charges, which need not be set forth in this statement, because 
they are not necessary to a proper understanding of the ques- 
tions decided by this Court in the case. 

The charge of the Court, that forms the chief subject of 
complaint, is fully set out in the opinion of the Court, as 
delivered by Mr. Justice Jenkins, to which the Reporter 

_refers. 
Vou, xxx1I—29, - 
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The jury returned a verdict for the defendant, and counsel 
for plaintiff moved for a new trial, upon the grounds, amongst 
others : ; 

1. That the Court erred in admitting in evidence the 
sheriff’s deed to Dent, as heretofore stated. 

2d. That the Court erred in charging the jury as set forth 
in the opinion of the Court. 

The presiding Judge having refused the new trial, the writ 
of error in this case is brought to reverse that judgment. 


OLIVER, BurRKE, Masry, for plaintiff in error. 


L. H. FEATHERSTON, for defendant in error. 
By the Court.—JENKInS, J., delivering the opinion. 


This case came before the Court, on exception to the judg- 
ment of the Court below, refusing a motion for a new trial, 
predicated on three grounds, which we will consider in their 
order. : 

The plaintiff below laid three demises in his declaration, 
viz: of Hesters, of Bennett Bell, and of James Bell. 

Defendant pleaded the general issue and the Statute of 

. Limitations. There is no contest as to the locus in quo. 
Plaintiff introduced a grant from the State of Georgia to 
Hesters, (his first lessor,) and closed. 

Defendant relied on the sheriff’s deed for the land, recited 
to have been sold as the property of James Bell, (plaintiff's 
last lessor,) and possession under it, for seven years anterior 
to the commencement of the suit. Plaintiff rebutted this 
claim of title by showing that within seven years from the 
commencement of defendant’s possession, another suit between 
the same parties (of which he introduced an exemplification,) 
had been commenced and dismissed, and that this suit was 
brought within six months from the dismissal of the prior 
suit, thus bringing the case within the saving clause of the 
Statute of Limitations. It appeared, however, from the exem- 
plification of the former suit, that there had been in it a con- 

fession of judgment by the plaintiffs to the defendants, | 
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reserving the right of appeal, and that James Bell alone, of 
the plaintiff’s lessors, had entered an appeal, which was sub- 
sequently dismissed ; and further, that more than six months 
had elapsed between this confession of judgment and the 
commencement of the second action. 

Defendant therefore insisted that this exemplification was 
no reply to his statutory defence. 

1. The first ground upon which the plaintiff rested his mo- 
tion for a new trial, was, that the Court below erred in admit- 
ting in evidence the sheriff’s deed to Dent, under a sale of the 
land as the property of James Bell. The objection to this 
testimony is predicated partly upon the absence of the origi- 
nal ji. fa., under which the sheriff sold, as not having been 
sufficiently accounted for, and partly upon what the plaintiff 
insists, shows that the Court, rendering the judgment under 
which the fi. fa. issued, had no jurisdiction of the case. 

I dispose of all connected with this fi. fa. and the judg- 
ment, by adverting to the fact, appearing in the record, that 
the Court admitted the deed only as color of title, and as 
such it was good evidence, without the execution, or any evi- 
dence accounting for it. 

2. The second ground alleges error in that the Court 
refused to give certain charges requested by the plaintiff, and 
gave other illegal charges. 

Regarding the charges asked and refused, I deem it un- 
necessary to say anything, as they are generally unimportant 
in this case. IJ come to the charge given sii the ques- 
tion upon which the case must turn. 

It appears that the Court charged the jury substantially, 
that inasmuch as this case was not brought within seven years 
from the commencement of defendant’s adverse possession 
under color of title, the defence was good unless rebutted. 
That the exemplification of the former suit was no rebuttal 
of that defense, because as to the plaintiff’s lessor, Hesters, 
that suit terminated when he confessed judgment, and this 
suit not having been brought within six months after the 
confession of judgment, the saving clause of the statute did 
not release Hesters, and as plaintiff on this trial had shown 
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title only in Hesters, he was barred by the Statute of Limi- 
tations. 

This is the substance of the charge, and this charge was 
predicated upon the construction of the Act of 1839. Cobb’s 
Dig., 500, on the subject of appeals. This act provides that 
if one of several plaintiffs or defendants appeals, the whole 
record shall go up, but only the party appealing shall be 
subject to damages for a frivolous appeal. 
~ This Court has often been called on to construe and give 
effect to that statute, and has found at every stage a puzzle, 
They have considered those plaintiffs or defendants not ap- 
pealing, out of Court, for some purposes, and in Court for 
others, after the appeal. 

The difficulty of construing the statute consistently and 
satisfactorily, rather increases than diminishes, when it is 
attempted to apply it to actions of ejectment. In Kinsly 
vs. the Lessee of Sensbrough, 17 Ga. Rep., 540, the Court 
says: “In ejectment, where one of the plaintiff’s lessors 
appeals, (just this case,) we are not sure but the cause is 
carried to the appeal for all of them.” 

But there has been enough decided, touching this statute, 
to determine its application to this case. In Allison ys. 
Chaffin, 8 Ga. Rep., 330, this was ruled, “ When there are 
several parties plaintiffs or defendants, and only one appeals, 
under the Act of 1839, the party not appealing is bound by 
the first verdict, but as the whole record is taken up by the 
appeal, the plaintiff is not entitled to have execution against 
the defendant not appealing until the final trial of the 
appeal.” Again, in Stell, guardian, vs. Glass, 1 Kelly, 475, 
it was ruled that “ where one of several defendants enters an 
appeal under the Act of 1839, and one of the other two dies, 
between the first and second trial, he was a party to the 
appeal, so far as to require his representative to be made a 
party to the cause, before it could proceed.” Now these 
rulings settle the question, that whatever may be the effect 
upon the parties rights by his failure to appeal, with a 
co-defendant, he continues a party to the case until final 
judgment on the appeal. As no action can be taken against 
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him under the judgment te which he has submitted, pend- 
ing the appeal, so, pending the appeal, he is not at liberty to 
do anything inconsistent with the pendency of the suit. And 
the same rule is equally applicable to plaintiffs. Hesters 
then was not at liberty to commence another action of eject- 
ment whilst the appeal of James Bell held the first in 
Court. He was a party to that case until it was disposed of 
on the appeal. The six months within which he was 
privileged to renew the suit, after the completion of the 
seven years adverse possession, did not, therefore, commence 
to run until the appeal was dismissed. The appeal of Bell 
detained him in Court after judgment confessed, and there- 
fore brought him within the saving clause of the statute. 
We, therefore, think that this charge was erroneous, and 
as it probably controlled the action of the jury, the judg- 
ment refusing a new trial must be reversed, and the cause 
sent back for a re-hearing. 
Let the judgment be reversed. 








Lewis RALsTon, claimant, plaintiff in error, vs. JoHn D. 
FIELD, plaintiff in fi. fa., defendant in error. 


1. Where the titles to land vests in the defendants in fi. fa., subsequent to 
the date of the judgment from which the fi. fa. issued, the lands are 
subject to the lien of such judgment. 

Certain lands were levied on as the property of K., to which C. inter- 
posed a claim. Pending the claim the lands were sold at sheriff’s 
sale as the property of C., and R. beeame the purchaser. The claim 
of C. was withdrawn, and R. interposed his claim: Held, that R. hav- 
ing purchased the land pending a levy and claim, was chargeable with 
notice of any fraud that may have characterized the transfer of the 
lands from K. to C., the claim to which was then pending. 

3. It is no error for the Court to refuse a charge to the jury, founded 
upon an assumption that the evidence does not justify. 

4. A levy will not be dismissed on account of the time that has elapsed, 
unless upon motion in the nature of a rule nisi, calling upon the party 
to show cause why he does not proceed. 

5. Under the Act of 1821, a deed is presumed to convey a fee simple, 
unless the contrary appears by proof. 


ad 
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6. Where a defendant in fi. fa. has a bond for titles to land, and has 
paid the purchase money, the land is subject to the lien of judgments 
against him. 





__ 





Fi. fa. and claim, in Lumpkin Superior Court. Tried 
before Judge Rick, at the July Term, 1860. 


The questions presented for adjudication by the record in 
this case, arise out of the state of facts following, to-wit : 

On the 9th day of July, 1836, James Cantrell recovered 
two judgments in the Justice’s Court of the 837th militia 
district of Lumpkin county, against Samuel King, and on 
the 11th day of June, 1836, John Hills also recovered two 
judgments in thesame Court, against said King. 

From these judgments, executions were regularly issued, 
and on the 6th of June, 1837, Hills transferred and assigned 
his two fi. fas. to John D. Field, and on the 19th of June, 
1837, Cantrell also assigned his two fi. fas. to said Field. On 
the 18th day of July, 1839, these fi. fas. were levied upon 
lots of lands Nos. 1055 and 1080, in the 12th district 
of the Ist section of said county of Lumpkin, as the prop- 
erty of Samuel King, the defendant, a return, that no per- 
sonal property could be found to satisfy the fi. fas., having 
been previously made. 

In 1842, Miller, Chamberlain & Co., and Tully Choice 
interposed claims to the land, which were withdrawn. A fter- 
wards, in October, 1843, Tully Choice filed a claim to one of 
the lots, and in November, 1843, Miller, Chamberlain & Co., 
interposed a claim to the other lot. These claims continued 
in Court until 1851, when they were withdrawn. On the 
17th of April, 1851, Lewis Ralston interposed his claim to 
both lots. These claims were all pending, in succession and 
continuously, from the time the first one was filed until the 
case was tried. 

On the trial the plaintiff introduced the fi. fas. with the 
levies thereon, and proved that Samuel King, the defend- 
ant in fi. fas., was in possession of the land levied on, from 
1535 to 1840, and that he showed to his overseer, Reuben 
Moss, a deed to one of the lots, in the year 1836 or 1837, 
and then rested his case. 
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Counsel for claimant then moved to dismiss the levy, on 
the ground that the same had lapsed, but the Court over- 
ruled the motion, and claimant excepted. 

Claimant then introduced in evidence a grant from the 
State to Lewis Metts for one of the lots, (1055,) and a deed 
from Metts to Tully Choice, dated 22d April, 1840, and 
recorded 3d September, 1840. Also, a grant from the State 
to John P. Riley for the other lot, (1080,) and a deed from 
John P. Riley to Tully Choice, dated 24th of April, 1840, 
and recorded 19th July, 1851. 

Claimant then proved the existence and loss of a fi. fa. 
from Lumpkin Superior Court, in favor of Daniel Davis, 
against Tully Choice, maker, and Jediah Blackwell, endorser, 
and introduced a deed from James Kennedy, sheriff, to 
Lewis Ralston, the claimant, reciting a sale of the land as 
the property of Tully Choice, under the lost fi. fa., to claim- 
ant, the highest bidder, on the first Tuesday in March, 1845. 
The deed was recorded 27th March, 1845. 

Claimant then rested his case. 

Plaintiff in rebuttal made vath, that he had made search 
for a deed from Lewis Metts to Samuel King, the defendant 
in fi. fa., for lot No. 1055; that he had been in the neigh- 
borhood of Mett’s former residence, in Sumter county, and 
was informed by the former neighbors of Metts, that he had 
removed to the State of Alabama; that he also called on 
John P. Riley, in his inquiry and search for a deed from 
said Riley to said King, for lot No. 1080, and Riley said 
that he had no such deed, and knew nothing of it. The 
plaintiff also stated, that he did not know where said deeds 
were. 

Plaintiff then proved by William M. Varnum, that in the 
Spring of 1837 or 1838, Samuel King employed him to take 
a bond he held on Lewis Metts, of Sumter county, and one 
he held on John P. Riley, and pay to Metts a balance due 
on the purchase and take a deed from Metts to King for lot 
No. 1055, and a deed from Riley to King for lot No. 1080, 
all of which, as King’s agent, he did, and returned to 
Lumpkin county and delivered the deeds to King; that 
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he thought he witnessed the deeds, but is not certain, 
and that King was in possession of the land from about 
1836 to 1840, when he left Georgia; that in the Spring of 
1840, Tully Choice employed him to take these deeds to 
King back to Metts and Riley, and get them to substitute 
for them a deed directly to said Choice, which was done; 
that the witness had no interest whatever in the land, and 
acted in the one case as agent of King, and in the other as 
agent of Choice. 

Counsel for claimant objected to this testimony of Var- 
num, so far as the same went to prove the contents of the 
deeds from Metts and Riley to King, on the ground that 
there was no sufficient proof of their execution, and that 
plaintiff had not laid a sufficient foundation for the introdue- 
tion of secondary evidence. 

The Court overruled the objection, and the claimant ex- 
cepted. 

Amongst other things, the presiding Judge charged the 
jury, “that if Metts and Riley executed deeds to King for 
the land in controversy, and if, after the lands were levied on, 
as the property of King, Tully Choice returned those deeds 
to Metts and Riley, and procured them to execute the deeds to 
Choice, now in evidence before them, then it would be their 
duty to find the lands subject, and the fact that any portion 
of the deeds introduced by claimant had been recorded with- 
in twelve months from the date of their execution, would not 
change the rights of the parties, or their finding in this case,” 

To this charge claimant excepted, and requested the Court 
to charge the jury “that if Varnum was interested in the 
purchase of the land by King, or was a partner with him in 
the purchase, he was incompetent to attest the deeds,” which 
charge the court declined to give, and claimant excepted. 

The jury found the property subject to the executions, and 
the claimant seeks a reversal of that judgment on the grounds 
of exception set forth in this statement, 


Irwin & LEsTER and Wm. MARTIN, for plaintiff in error. 


JAMES R. Brown, contra. 
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By the Court.—LumMPxKIn, J., delivering the opinion. 


1. If Varnum is to be believed, this is a plain case. It 
seems that in the Spring of 1837 or 1838, he was em- 
ployed by Samuel King to take the bonds for titles which 
he held on Metts and Riley, whether as vendee or transferee, 
witness dyes not recollect, and it is immaterial, for lots No. 
1055 and 1080, pay the balance of the purchase money, and 
take deeds to King, which he did. Here, then, is the title 
vested in King subsequent to the Justice’s Court fi. fas. 
which Field bought of Hills & Cantrell. That in 1840 he 
was employed by Tully Choice to take these same two deeds 
to the grantees, (how Tully Choice came by them does: not 
appear,) and have them exchanged for deeds to Choice; and 
this also Varnum did—of course the two lots of land are 
subject to the lien of Field’s executions. 

2. The levies were pending on these fi. fas from 1843 
to 1851. Lewis Ralston, one of the claimants, bought in 
1845, and of course is chargeable with notice of the fraud in 
the transfer of these lands from Samuel King to Tully 
Choice, the claim to which was then pending. 

3. There is no evidence that William M. Varnum was a 
partner of King, or interested in the lands. The Court 
was right in refusing to give a charge founded upon such 
assumption, there being no evidence to justify it. Indeed 
the evidence seems rather to negative this hypothesis, for he 
seems really to have acted as the agent of Tully Choice in 
securing an exchange of the title papers in his favor. 

4, As to the Court refusing to dismiss the levy on account 
of the time which had elapsed, it is sufficient to reply, that 
no motion was made by the claimant for that purpose, and a 
cause is never dismissed without motion, in the nature of a 
rule nisi, calling on the opposite party to show cause why he 
does not proceed. 

5. It is objected that Varnum does not prove the contents 
of the deeds. He states that they were deeds to lots of land 
No. 1055 and 1080, and under the Act of 1821, they are 
presumed to convey a fee simple, unless a less estate was 
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limited in the deed, and this proof was for the claimant to 
make. We think the originals were sufficiently accounted for, 
6. But suppose no deeds were taken; what of that? 
Varnum swears that he paid the balance of the purchase 
money to Metts and Riley for King, and this makes the 
land subject to the judgments against King. 
Let the judgment be affirmed. 





W. C. CLELAND, plaintiff in error, vs. Joun Low, defendani 
in error. 


1. When the Court is asked to give a charge tothe jury, inconsistent 
with the law and facts of the case, it is not error to refuse the charge. 

2. A charge created upon her separate estate, by a married woman, 
which may be enforced in equity, is a sufficient consideration to sup- 
port a personal contract. 

8. A verdict well founded in law and in fact will not be disturbed. 


Action on a due bill, in Cobb Superior Court. Tried 
before Judge Rice, at September Term, 1860. 


This action was brought by John Low against Williamina 
C. Cleland to recover the amount of a due bill given by 
defendant to plaintiff, and dated the 4th of May, 1852, for 
$1,250 00. 

On the trial of the case, the plaintiff introduced the due 
bill sued on, and rested his case. 

The defendant then read the depositions of her brother, 
Thomas J. Waters, who testified, that in the year 1851 the 
plaintiff endeavored to induce him to endorse for defendant 
in the matter of this debt, saying, that if witness would do 
so he would indulge defendant for twenty years ; that plain- 
tiff also stated, that defendant ought not to pay the debt, for 
that it was a debt contracted by Dr. James Cleland, the hus- 
band of defendant, in his life time, for the rent of a house 
and a wharf lot in the city of Savannah. The witness also 
testified that Dr. James Cleland was dead, and was insolvent 














ATLANTA, MARCH TERM, 1861. 459 


Cleland vs. Low. 








at the time of his death, and for several years before that 
time. 

The plaintiff replied to this testimony by introducing the 
depositions of James McIntyre, William M. Leigh, H. Knapp 
and John E. Ward, by whom it was shown that Dr. James 
Cleland and family occupied a house and lot in the city of 
Savannah, on Broughton street, belonging to the plaintiff, 
and which was worth, for rent, from $350 00 to $450 00 per 
annum; that Dr. Cleland was insolvent at and before his death, 
and that defendant had a separate estate, and made her own 
contracts. ‘Two of the witnesses said that defendant con- 
tinued to occupy the house and premises after the death of 
Dr. Cleland. S ; 

Plaintiff also read in evidence a note written by the late 
R. M. Charlton, Esq., and signed by the defendant, of which 


the following is a copy, to-wit: 


“To Captain Joun Low: 


“Dear Sir—As I am indebted to you in the sum of 
$675 00 for house rent, which you permitted me to occupy, 
at my request and upon the assurance that you should be 
paid out of my separate estate, I hereby deliver to you a 
negro man, Richard, to be retained by you until, out of the 
hire and services of said slave, you shall be paid in full the 
above demand. It being understood by you, however, that 
I have only power over the services of said slave during my 
life. “Yours respectfully, 

“WwW. CLELAND. 


“ August 4th, 1848.” 


In behalf of defendant, it was positively testified, by 
members of defendant’s family, that she did not occupy 
plaintiff’s house a single day after Dr. Cleland’s death. 

Counsel for defendant requested the presiding Judge to, 
charge the jury: “that if in 1848 Mrs. Cleland owed Low 
the sum of $675 00, or any other sum of money, and that 
she turned over to Low a negro man, in which she owned a 
life-estate, to be retained by Low until out of the hire and 
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services of the negro said sum should be paid, that was 
a settlement of that debt, unless the evidence showed a 
change of the contract, and that the giving of a due bill 
after that is not of itself sufficient evidence of a change in 
such contract.” 

The Court declined to give the charge, and defendant 
excepted. 

The jury found for the plaintiff the amount of the due 
bill, with interest and cost. 

Counsel for defendant then moved for a new trial, on the 
grounds : 

1st. Because the verdict is contrary to law, contrary to 
the evidence, and strongly and decidedly against the weight 
of the evidence. 

2d. Because the Court erred in refusing to give the charge 
to the jury as requested, and as hereinbefore set forth. 

The Court refused the new trial, and error is assigned in 
such refusal. 


Irwin & Lester, for plaintiff in error. 
A. J. HANSELL, for defendant in error. 
By the Court—JENK1nS, J., delivering the opinion. 


The plaintiff in error moved the Court below for a new 
trial on two grounds, and excepts to the judgment refusing 
the motion on both grounds. 

I shall consider, first, that which assigns error in the 
refusal of the Court to charge as requested. 

1. Counsel requested the Court to charge, that the delivery 
of the slave by the defendant, and the reception of him by 
plaintiff, on the terms set forth in defendant’s note accompany- 
ing the slave, was a settlement of the debt mentioned in that 
note, unless the evidence showed a change of the contract, 
and that the subsequent giving of a due bill including that 
indebtedness, is not sufficient evidence of a change in the 
contract. This request assumes that the delivery of the 
slave Richard, under the terms stated in defendant’s note of 
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the 4th August, 1848, was a payment of all their existing 
indebtedness. We do not so regard it. It was more in the 
nature of a collateral security. It was an appropriation of 
the hire of that slave to the payment of the debt until paid. 
The evidence shows clearly enough that a portion of the 
sum then due, was afterwards included in the due bill now 
sued upon. This was the act of the parties, and is a safer 
reliance than any inferences third persons may draw from 
the note itself, though we think the note and the due bill 
entirely consistent, the one with the other. 

We think the Court committed no error in refusing to 
give the charge. 

The second ground was, that the verdict of the jury is 
contrary to law, contrary to evidence, and strongly and 
decidedly against the weight of evidence. The defendant, at 
the time the debt, liquidated by the due bill sued on, was 
contracted, was a feme covert, having a separate estate under 
her immediate control, the income of which she received 
and disbursed. She was accustomed to make contracts for 
herself. Her husband was insolvent. The note to plaintiff, 
dated 4th August, 1848, was written during the life of her 
husband. The due bill was given after his death, when she 
was sui juris. Her defence here is, that the note is without 
consideration. It is not denied that the due bill was given 
for the rent of the tenement referred to in the note of August, 
1848, but it is said that at the time of the renting and occu- 
pancy of the house she could make no contract that would 
bind her separate estate, and that therefore there was no con- 
sideration for the due bill. The instrument creating this 
separate estate is not before us. It is contended on the one 
hand that a feme covert cannot bind her separate estate unless 
the instrument creating it expressly authorizes her to do 
so; on the other, it is insisted that she may do so, unless 
expressly restrained by the instrument creating it. Thus 
each party seeks to throw upon the other the onus of show- 
ing the provisions of that instrument. Here I remark, first, 
that the evidence discloses that it was a marriage settlement, 
securing to the defendant a separate property ; secondly, that 
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the inquiry is not directly whether this contract binds the 

corpus of the separate estate, or only the income; or whether 

both are free from its obligation. The question is, whether 

a contract made by the defendant, whilst a feme covert, hay- 

ing a separate property, is a sufficient consideration to sup- 

port the contract now in litigation, made after she had become 

a feme sole? Should the attempt ever be made to enforce 

this contract, by final process, against this separate property, 

the rights of others may become involved, and it may be 

necessary to investigate carefully the nature and incidents of 
this separate estate ; but this question we are not now called 

upon to adjudicate. ‘Chat we are now considering respects 

only a personal liability, the sufficiency of a specified consid-’ 
eration, to support a personal contract, and thus the liability 

of the separate estate to a contract made during coverture, 

comes collaterally under review. 

2. What then, under the facts of this case, are the legal 
presumptions? “Ifa debt of the wife is contracted after 
marriage, it is prima facie chargeable on her separate estate.” 
1 Parsons, 4th ed., 306 b, citing Greenough vs. Wigginton, 
2 Green., 435, and Gardner vs. Gardner, 7 Paige, 112. A 
married woman’s “separate estate will, in equity, be held 
liable for all the debts, charges and incumbrances, and other 
engagements, which she does expressly or by implication, 
charge thereon.” 2d Story’s Eq., sec. 1399, citing Hulme vs. 
Tenant, 1 Bro., Ch. R., 16,20. Brown vs, Little, 14 Vesey 
302. 2 Roper on Husband and Wife, ch. 21, sec. 3. Pea- 
cock vs. Monk, 2d Vesey, 190. Grigby vs. Cox, 1 Ves., 517. 
Greatly vs. Nohl, 3 Mad. R., 94. The general rule recog- 
nized by these authorities is, that the separate property of a 
married woman is prima facie chargeable with her debts 
contracted during coverture, and if she does so charge it 
expressly or by implication, the charge will be enforced in 
equity. It cannot be doubted that a charge upon property, 
which may be enforced in equity, is a sufficient consideration 
to support a personal contract. So we hold the law of the 
case. 

Now as to the facts upon the main points, there is a con- 
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flict in the testimony, and strangely enough, each party draws 
from the other directly or indirectly the conflicting statements. 
The defendant in error is made to say that the primary con- 
tract of rent was not that of plaintiff in error, but of her 
husband, and that she ought not to pay it. The plaintiff in 
error is made to say that the primary contract was hers, and 
that the defendant in error was assured that he “should be 
paid out of her separate estate.” There is, however, this 
difference in the pieces of conflicting evidence. The defend- 
ant in error speaks through a third person, detailing from 
memory a conversation several years after it occurred. The 
plaintiff.in error speaks, by a note in writing, drawn by an 
able adviser, and signed by herself, whilst these events were 
transpiring, she being then in the occupancy of the prem- 
ises. On this latter evidence the jury very properly relied. 
The plaintiff in error, then, while covert, had a separate 
estate which she controlled, disposing of the income as she 
pleased. It was her custom to make contracts. This con- 
tract, (for rent,) made during coverture, she expressly charged 
upon her separate estate, and partially discharged by appro- 
priating to it a portion of the income. The presumption is, 
that she lad authority to charge her separate estate with her 
contracts. There is no reasonable doubt as to her power to 
charge her contracts upon the income of that property during 
her life. She did actually for a time appropriate the income 
from a portion of it to the payment of the contract. Sub- 
sequently, having become sui juris, she substituted the per- 
sonal contract now in litigation. We are fully satisfied that 
it is supported by.a sufficient consideration, and that the ver- 
dict of the jury is well founded in law and in fact. 
Let the judgment be affirmed. 
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FREEMAN McLENDON, plaintiff in error, vs. KELty & 
SALLEE, defendants in error. 


1, Where a case has been fairly submitted to the jury upon the facts, 
and there is no question of law involved, and the presiding Judge 
refuses a new trial, this Court will not reverse the judgment, unless it 
appears that the jury acted from bias or prejudice, corruption or pas- 
sion, or manifest mistake. 


Assumpsit, in Meriwether Superior Court. Tried before 
the Hon. O. A. But, at the August Term, 1860. 


This was an action brought by the firm of Kelly & Sallee 
against Freeman McClendon to recover $103 00, the value 
of certain pork which plaintiffs alleged they had sold to 
defendant, and for which he was indebted to them. 

The defendant simply pleaded the general issue. 

The proof on the trial was very brief, and showed that plain- 
tiffs delivered to Samuel W. Moyer, about the Ist of January, 
1857, fourteen hundred and seventy-two pounds of pork, at 
seven cents per pound, and charged it to defendant, by 
direction of Moyer; that plaintiffs had furnished to Moyer 
goods in the same way the year before, and charged them to 
defendant, who paid for them without objection ; that Moyer 
was working in defendant’s shop, and boarding some of 
defendant’s hands at the time; that on two or three occasions 
the defendant was called on for payment of the account sued 
on, and he said it was all right, and that he would pay it; 
on another occasion the defendant was called on to pay the 
account, and complained of Moyer’s extravagance, and said 
he had no funds of the firm of McLendon & Moyer on 
hand, and that if the plaintiffs would get Moyer’s note for 
$50 00 he, defendant, would pay the balance; that plaintiffs 
had no direct authority, either verbal or written, to charge 
the goods to defendant, except the’ statements of Moyer as 
aforesaid. 

The jury found for the plaintiffs $103 00, with costs of 
suit, and counsel for defendant moved for a new trial, on the 
ground : 
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1st. That the verdict was contrary to law, contrary to the 
testimony, and strongly and decidedly against the weight of 
the evidence in the case. 

The presiding Judge overruled the motion and refused the 
new trial, and that decision is the error complained of. 


B. H. Hitt and ApAms & KNIGHT, for plaintiff in error. 
GrorceE A. Hall, for defendants in error. 
By the Court.—Lumpx1y, J., delivering the opinion. 


There is no question of law involved in this case, and it 
has been fairly submitted upon the facts to the jury. They 
have found a verdict for the plaintiff, and the Court has 
refused to grant a new trial. Wedo not feel called on to 
reverse the judgment. 

Indeed, the argument of the facts in any case, with all 
the zeal and particularity of a jury trial, is felt by this Court 
to be a grievous burden, and unless we are satisfied that the 
jury acted from bias or prejudice, corruption or passion, or 
manifest mistake, we shall rarely feel it our duty to order a 
re-hearing upon the testimony, where it has been refused by 
the Circuit Judge. 

Let the judgment be affirmed. 





Joun W. Lewis, plaintiff in error, vs. Joun M. McAFes, 
defendant in error. 


1, If a negro be hired to a Railroad for a particular service, and he is 
used by the Road for a different purpose or service from that intended, 
and an accident happens to him in the performance of such service 
that causes his death, the Road is liable to the owner for his value. 
Most especially is this so, when such accident results from the gross 
neglect and mismanagement on the part of the employees of the 
Road. 


Case, in Fulton Superior Court. Tried before Judge Butt, 
at the October Term, 1860. 
Vou. xxxu—30. 
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John M. McAfee hired a negro man, by the name of 
Peter, to the Western and Atlantic Railroad, for the year 
1857. The only witness who speaks as to the terms and 
purposes of the contract of hiring, states that his recollection 
is, that the negro was hired to do shop work. The negro 
was put to service on a passenger train, as a train hand, to 
attend the break and wait upon the passengers. In this 
capacity he rode on the train from Atlanta to Chattanooga 
and back, and that he was permitted to ride on the train 
to Marietta once and sometimes twice a week, to see his 
wife. The conductor on the train knew that he was thus 
serving as a train hand, and that he was riding on the cars 
to Marietta. The negro worked mostly as a train hand, 
In the Spring of 1857, the negro boy went aboard one of the 
trains of said road, (other than the one to which he belonged 
as a hand,) at the passenger depot in Atlanta, and after 
riding on the train some quarter of a mile from the starting 
point, the negro jumped from the steps of the platform of 
the second car of the train, and was run over by the cars 
and so injured. that he died in twenty-four hours after 
receiving the injury. The conductor of the train from 
which the negro jumped and was injured, did not know that 
the negro was aboard the train, and did not know that he 
jumped off, until the passengers reported the fact to him. 
It was a rule of the road, that when a negro hand, belong- 
ing or attached to one train rode upon another, for the con- 
ductor of the train to which he belonged, or the superinten- 
dent of the road, to give him a pass, and no pass was given 
to Peter to go on the train from which he leaped. It was 
also one of the regulations of the road, that no train should 
be put to a speed exceeding the rate of ten miles an hour, 
until the train had passed the lower switch, on its way from 
Atlanta to Chattanooga. One witness, who saw the negro 
leap from the car, testifies that this rule was violated, and 
that the train by which the negro was injured was running 
at the time of the injury, and before it had passed the lower 
switch, and that the witness, who was a yard master in the 
service of the road at the time, reported the conductor for 
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running his train in violation of the rule. This witness 
states that the train was running at the rate of twenty-five 
or thirty miles an hour, when the negro jumped from the 
car. The negro had jumped from trains before, but was not 
injured, because the speed of the train was not so great. 
Just before the negro jumped off, the yard master signed 
him not to do so. The conductor of the train from which 
the negro leaped, states that at the time of the injury the 
train was running at the rate of six miles an hour. The 
negro was worth from $1,000 00 to $1,200 00. McAfee 
claimed damages for the loss of his negro, and made a 
demand for a settlement as required by the statute, and 
a settlement was refused. 

McAfee then brought an action to recover damages for 
the loss of the negro. 

On the trial of the case, the evidence adduced developed 
the foregoing facts, and the presiding Judge charged the 
jury: 

“That to entitle the plaintiff to recover, it must be proven 
that the slave was killed by the culpable negligence or 
carelessness of the agent or employees of the Western and 
Atlantic Railroad. That when a slave is hired for one 
purpose, to be employed in a particular service, and is put to 
a different and more dangerous service, and is killed or 
injured in consequence of that change in the character of 
the service, the party hiring him is liable to the owner for 
the damage sustained; but it must be shown affirmatively, 
that the injury resulted from the change of employment, or 
from negligence or carelessness of the party hiring or his 
agents,” 

The jury returned a verdict for the plaintiff for $1200 00. 

Counsel for the defendant moved for a new trial on the 
grounds : 

Ist. That the verdict was contrary to law and the charge 
of the Court. 

2d. That the verdict was against evidence, the weight of 
the evidence, and was unsupported by the evidence on the 
issues of the case. 
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The presiding Judge refused the new trial, and his decj- 
sion is complained of as error. 


Srvus and GASKILL, for the plaintiff in error. 


A. W. Hammonp & Son, contra. 


By the Court.—Lyon, J., delivering the opinion. 


The only question made in this case is, that the Court 
below should have allowed the motion for a new trial on the 
only ground taken therein: that the verdict was contrary to 
law, the charge of the Court, and against the evidence, the 
weight of the evidence, and not supported by the evidence 
on the issue, (a variety of the same things stated in different 
ways.) The Court below refused the motion, and we concur 
in that judgment. 

One of the witnesses, Wofford, testified that the negro was 
hired to the Western and Atlantic Railroad by his father, as 
agent for the owner, to do shop work. Instead of being put 
to that service he was employed generally as a train hand, 
and was put to any business that required his services by the 
agents of the road; and on his return from the car shed, 
where he had been sent by one of the agents of the road, to the 
place of his general duties, the boy, of his own accord, and with- 
out the direction of any one of the employees, chose to ride 
back, by getting up and standing on the steps or platform of 
the car of the passenger train that was going out at that time, 
a thing that he was frequently in the habit of doing within 
the knowledge of the employers of the road, and getting off 
when the cars reached the place of general work or freight 
depot, and while the cars were in motion. On the morning 
in question, the train was going at a much greater speed than 
usual, or that the rules of the road allowed, and in attempt- 
ing to get off at his usual place, he was run over and killed. 
This is the evidence in support of the verdict, and we think 
it altogether sufficient for that purpose. 

The accident happened to the negro while he was in the 
actual performance of a service for the road, different from 
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that for which he was specially employed. The rule of law 
on this subject is, that if the thing (hired) is used for a dif- 
ferent purpose from that which was intended by the parties, or 
in a different manner, or for a longer period, the hirer is not 
only responsible for all damages, but if a loss occurs, although 
by inevitable casualty, he will generally be responsible there- 
for. The Mayor, ete., vs. Howard, 6 Ga., 219. This case 
is not an exception to the rule. But it is insisted that the 
negro, in the performance of the duty required of him, volun- 
tarily and of his own accord, without the authority of any 
of the agents of the road, exposed himself to the danger 
that resulted in his death, and that this exposure was not 
necessary to the performance of the duty required. That 
does not change the rule. Had the negro been put to the 
service for which he was employed, and that only, this acci- 
dent could not have happened. And in addition to this, the 
negro was in the habit, while in the performance of similar 
service, of getting on the train, and riding from the car shed to 
the freight depot, and getting off while the train was in 
motion, and there is no evidence that he had been prohibited 
or warned not thus to expose himself. “The neglect to exer- 
cise authority to forbid a thing, is to permit it.” Gorman vs. 
Campbell, 14 Ga., 142. 

Besides this, according to the evidence of the witness Lee, 
the train, at the time of the accident, was running at the 
speed of twenty-five or thirty miles per hour, when the 
schedule time was but ten miles per hour at the place of the 
accident. This was such culpable mismanagement and neglect 
on the part of the road as would have made the road liable 
for the accident, although the negro might not have been 
in the employment of the road on the terms stated. 

Let the judgment be affirmed. 
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Twiees V. W. Rwopes, plaintiff in error, vs. Grorce W. 
LEE, defendant in error. 


1, This Court will not control the discretion of the Circuit Judge in 
refusing to appoint a Receiver, and in dissolving an injunction, where 
allthe equity of the bill is successfully avoided by the answer. 


Bill in equity, in Fulton Superior Court. Decision by 
Judge O. A. BuLL, at October Term, 1860. 


On the 30th day of August, 1860, Twiggs V. W. Rhodes 
exhibited his bill in equity against George W. Lee, alleging, 
that some time in the month of June, 1859, he and George 
W. Lee formed a partnership for the purpose of carrying on 
the business of sawing and selling lumber; that they pur- 
chased a steam engine, saws and fixtures for a saw mill; that 
they also purchased a horse and wagon, and put up and set 
the mill to running on land belonging to the parties jointly; 
that the partnership property was worth about $4,000 00; 
that the mill began operations about the Ist November, 
1859, sawing lumber and laths, and so continued up to the 
filing of the bill, and in that time made, as complainant 
charges, $1,000 00 net profits; that the proceeds of the mill, 
the books, accounts for lumber, assets and property of the 
firm, are all in the hands of Lee, who is insolvent, and is 
collecting the accounts and converting them to his own use, 
and is wasting the assets and property of the partnership ; 
that Lee refuses to settle with complainant, or give him 
access to the books of the firm, or allow him in any nynner 
to control the assets and property; that the firm owes about 
$1,000 00, for which complainant is liable, and will have to 
pay on account of Lee’s insolvency; that complainant has 
paid into the concern $4,195 12, and exhibits with his bill 
an account of such payments. 

The prayer of the bill is for a discovery of the facts; for 
an accounting; for an injunction restraining Lee from run- 
ning or disposing of the mill, or any of its fixtures, collecting 
the debts due the firm, or wasting any of the assets whatever; 
the appointment of a Receiver ; and for general relief. 
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On the 10th of September, 1860, the bill was sanctioned, 
and the injunction granted as prayed for, and an order nisi 
was also granted, calling upon the defendant to show cause 
why a Receiver should not be appointed according to the 
prayer of the bill. : 

At the time and place of hearing, the defendant appeared 
and filed his answer to the bill, and also produced numerous 
affidavits of other persons as a showing against the appoint- 
ment of a Receiver, and in favor of a dissolution of the 
injunction that was granted. 

The Reporter does not deem it necessary to set out in 
this statement the contents-of the answer, and the affidavits 
in detail, as they are voluminous. Suffice it to say, that the 
answer plainly, fully, and distinctly denies every material 
fact and circumstance upon which the equity of the bill is 
based, and that the affidavits accompanying the answer sus- 
tain and support it very fully and strongly. The complain- 
ant filed two affidavits, which but feebly corroborated his bill 
in some of its unimportant allegations, and one of them was 
afterwards modified by the affiant until it rather contradicted 
than sustained the complainant. 

Upon the showing made, the presiding Judge not only 
refused to appoint a Receiver, as prayed for in the bill, but 
dissolved the injunction which he had previously granted, 
and that decision is the error complained of in the bill of 
exceptions, 


Sims & Hoyt, for plaintiff in error. 
Hayceoop & Jounston, for defendant in error. 


By the Court.—JENKINS, J., delivering the opinion. 


The Court below dissolved an injunction previously granted 
in this case, and refused to appoint a Receiver upon the 
coming in of the answer, and upon affidavits filed by the 
complainant in support of the bill, and by the defendant in 
support of his answer, and the complainant excepted. 


* 
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A careful examination of the bill, answer and affidavits 
filed, has satisfied us: 

Ist. That all the equity of the bill is successfully avoided 
by the answer. 

2d. That the affidavits filed by the complainant gave very 
feeble support to his bill, whilst the affidavits filed by the 
defendant strongly corroborate his answer. 

We therefore think the judgment excepted to, correct. 

Let the judgment be affirmed. 





Susan Wuuippy, plaintiff in error, vs. Joan W. Lewis 
» | ) ’ 
Superintendent, ete., defendant in error. 


1. This Court will not reverse judgment of the Superior Court, granting 
a new trial on the ground that the verdict is contrary to the evidence, 
unless fully satisfied that such judgment is an improper interference 
with the province of the jury. 


Trespass on the case, in Fulton Superior Court. Tried 
before Judge BULL, at the October Term, 1860. 


This action was instituted by Susan Whidby against John 
W. Lewis, Superintendent of the Western and Atlantic Rail- 
road, to recover damages for the killing of a negro man 
slave by the name of Cicero, belonging to the plaintiff, and 
which she alleged was run over and destroyed by the cars of 
the defendant, through the carelessness and negligence of his 
agents and employees. 

The testimony adduced on the trial established the state of 
facts following, to-wit: That a demand for settlement had 
been made by plaintiff before she brought suit, and defendant 
refused to settle; that on the 17th of July, 1857, a freight 
train belonging to said railroad had halted in the town of 
Marietta, Cobb county, in its way to Atlanta, and was stand- 
ing on the track across a public street and crossing much 
used and traveled ; that whilst the train was thus standing on 
the track, and across the street so as to obstruct it, the negro 
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boy that was killed, was upon a wagon loaded with sand, 
and pulled by two mules, waiting for the train to move off 
so that he could pass; that after thus waiting for some time 
the usual signal for starting was given, and the train moved 
off in the direction of Atlanta; that after the train had 
passed the crossing and cleared the street the negro started 
his team across the railroad, when, in order to avoid a col- 
lision with an up train just coming into Marietta from 
Atlanta, the freight train, without any signal, was suddenly 
reversed and commenced backing, and as the negro, who 
was urging his mules forward, got his wagon on the track, 
the backing train struck his wagon and he jumped from the 
wagon, fell on the track, was run over by the wheels of 
the car, and almost instantly killed; that the mules had 
cleared the track, but the wagon was partly crushed; that 
the negro was named Cicero, was about twenty-two years 
old, stout built, of good character, belonged to plaintiff, and 
was worth from $1100 00 to $1300 00. 

The fireman of the train stated, in his testimony, that the 
man at the switch called to the negro and told him not to 
come on the railroad, that he would be killed by the cars. 
The fireman also stated that .he was on the tender and was 
‘looking out, and seeing the boy or his mules on the road, he 
halloed to the engineer that he would run over the boy. 
The engineer reversed the engine, throwing her forward so 
as to prevent a collision with the negro and his team, and 
put on all the steam, but could not stop in time. Owing to 
a curve in the road, and the situation of the train, the engi- 
neer could not have seen the boy at the time he started across 
the railroad; the train was running in proper time. 

Upon this testimony the jury returned a verdict in favor 
of the plaintiff for $1250 00 damages, and counsel for 
defendant moved for a new trial, on the ground : 

Ist. That the verdict was contrary to law, contrary to the 
evidence, contrary to the weight of the evidence, and unsup- 
ported by the evidence. 

The presiding Judge granted the new trial, and the writ 
of error is prosecuted to reverse that decision. 
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A. W. Stone, for plaintiff in error. 


R. W. Sms and VY. A. GasKILL, contra. 


By the Court.—JENKINS, J., delivering the opinion. 


In the Court below, the Judge ordered a new trial on the 
ground that the verdict is not sustained by the evidence, and 
to this ruling the plaintiff excepts. 

After a careful review of the evidence, we are not satisfied 
with the proof that the death of plaintiff’s slave was occa- 
sioned by the culpable negligence of the defendant, his 
agents or employees. 

If it were so occasioned, there must be some evidence on 
that point not adduced on the trial, and as the effect of the 
judgment under review is not to conclude the rights of the 
parties, but to open the case for a re-hearing, we will not 
interfere with it. 

This Court will not reverse a judgment of the Superior 
Court, granting a new trial on the ground that the verdict is 
contrary to the evidence, unless fully satisfied that such judg- 
ment-is an improper interference with the province of the 
jury, that Court having facilities to form a right appre- - 
ciation of the weight of evidence which this Court has not. 

Let the judgment be affirmed. 





Freeman McLenpoy, plaintiff in error, vs. JoHN W. 
SHACKLEFORD, defendant in error. 


1. The promise of M., on the presentation of an obligation to him, 
which was the subject of the suit, and purporting to be signed by him, 
that he would settle it but did not then have the money, but was wil- 
ling to give some notes that he had, is sufficient evidence to support 
a verdict against him on said obligation. 


Assumpsit, in Meriwether Superior Court. Tried before 
Judge BuLL, at the August Term, 1860. 
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This action was brought by John W. Shackleford against 
Freeman McLendon, to recover the amount due on the fol- 


lowing receipt to-wit : 


“Received, Griffin, August 31st, 1857, from John W. 
Shackleford, three new Concord no-top buggies, which we 
promise to sell or return, on or by the 25th of December next. 
Amount sold for, $375 00. 

“FREEMAN McLENDON, 
“By, per SAMUEL W. Moyer.” 


McLendon, amongst other things, pleaded non est factum 
to the receipt sued on. 

On the trial, the plaintiff proved that Moyer was the 
trimmer in the carriage shop of the defendant, and acted as 
his agent in the sale and exchange of buggies and carriages ; 
that Moyer had verbal authority from McLendon to sign his 
name to the receipt; that one of the buggies mentioned in 
the receipt was sold, and the price charged by defendant 
on his books ; that the other two buggies were exchanged by 
Moyer for old buggies, and notes for the difference in the 
exchange, and that defendant took possession of the notes, 
on one of which he received the money, and also took pos- 
session of the old buggies, one of which he exchanged far a 
mule; that the receipt was presented to defendant for pay- 
ment, in the Spring of 1858, and that he said he was willing 
to pay it, but did not then have the money, and proposed to 
turn over notes, which the party presenting the receipt refused 
to receive, unless defendant would endorse them. 

On the part of the defendant it was shown, that in Sep- 
tember, 1857, Moyer said that he desired to go to Griffin to 
get some buggies, as he was out of commission buggies; that 
this selling of buggies on commission was a business of his 
own, outside of the shop business that he was doing for 
McLendon; that two or three days thereafter he showed a 
Witness two or three buggies, which he said were those he 
obtained at Griffin; that there was a public notice, of which 
the following is a copy, to-wit: 











476 SUPREME COURT OF GEORGIA 
McLendon vs. Shackleford. os 








“ NOTICE. 
Greenville, Georgia, Oct. 29th, 1857, 
Buggies for sale, 


SAMUEL W. MOYER.” 


Upon this evidence the jury found for the plaintiff, $375 00, 
with interest and cost, and counsel for defendant moved for 
a new trial, on the ground: “That the verdict was contrary 
to law and evidence, and strongly and decidedly against the 
weight of evidence.” 

The Court refused the new trial, which is the error alleged, 


B. H. Hitu, by Srus, for plaintiff in error. 
GrorcEe A. HALL, contra. 
By the Court.—Lyon, J., delivering the opinion. 


We can not say that the verdict is so strongly and decidedly 
against the weight of the evidence as to require us to send it 
back. 

The witness Shackleford testifies that he presented the 
paper, which was the subject matter of the suit, to the plain- 
tiff in error, defendant in the suit, some time in the year 
1858, when it was then due and payable according to its 
terms, when McLendon said “ he was willing to settle, but 
did not then have the money, but was willing to give some 
notes that he had.” This was very positive evidence, and 
directly to the point, and if the jury thought proper to be- 
lieve it, and to find upon it, we do not see why we should 
disturb it. At all events, we can not say the verdict is 
against the evidence, or decidedly and strongly against its 
weight, especially as there was no direct evidence to the 
contrary. 

It is true that the witness says that McLendon told him 
in the same conversation that Moyer had no authority to 
give that receipt; but if McLendon, notwithstanding, had 
received the buggies, and thus ratified the act, he was as much 
bound to pay as if he had authorized the signing of the 
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receipt, and it must be presumed that he either received the 
buggies, or the proceeds of their sale, or he would not have 
agreed to settle for them. 

Let the judgment be affirmed. 





CuaFFreE St. AMAND & Crort, plaintiffs in error, vs. RENT- 
FROE & Brotruer, defendants in error. 


The repeated admissions of B. R., who is sought to be charged as a part- 
ner of his brother, S. R., that he was interested with his brotber in the 
grocery, before and after the giving of the note in suit; that he com- 
plained of S. R.’s extravagance; proof that goods came to the place 
of business marked Rentfroe & Bro., within the knowledge of B. R., 
who claimed an interest in the goods so marked, is sufficient evidence 
of partnership to require a recovery against him, notwithstanding his 
plea of non est factum, not a partner, ete. 


Assumpsit, in Fayette Superior Court. Tried before Judge 
HamMonp, at the September Term, 1860. 


This action was instituted by Chaffee St. Amand & Croft, 
against the firm of Rentfroe & Brother, composed of Bur- 
kett Rentfroe and Stephen Rentfroe, to recover the sum due 
on a promissory note, signed Rentfroe & Brother, payable to 
the order of the plaintiffs, dated Charleston, 8. C., 8th 
February, 1857, due at four months, for $422 11. 

Burkett Rentfroe pleaded to the action, that he was not 
the partner of the said Stephen Rentfroe at the date of the 
note, or before, or since that time, under the style of Rent- 
froe & Brother, or any other style, and that the note was 
given without his knowledge, consent, or authority. 

On the trial of the case, the note was read in evidence, 
and it further appeared from the proofs made: That in the 
year 1856, Burkett Rentfroe said that he was a partner of 
Stephen Rentfroe in the grocery business in Fayetteville, and 
had been, all the way through; that the grocery of one Bos- 
worth, and the Rentfroe grocery, were the only establish- 
ments of that kind in Fayetteville, in the summer of 1856, 
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and Bosworth and Stephen Rentfroe agreed to, and did raige 
the price of liquors to ten cents a drink; that some time 
thereafter, Burkett Rentfroe went to Bosworth and asked 
him if he did not fear that the raising of the price of liquors 
would injure both houses, and cause them to sell less and 
make less money than if the price were to remain as before, 
and gave as a reason for asking, that he was interested with 
Stephen Rentfroe, or had an interest in the grocery; that 
goods or groceries came to the Rentfroe house marked 
“ Rentfroe & Brother,” and that Burkett Rentfroe was fre- 
quently about the grocery during the time that groceries thus 
marked were being received, and one of the witnesses thinks 
Burkett Rentfroe hauled some of the groceries thus marked 
on his wagon; that in 1857, the sheriff levied on the stock 
of groceries in the Rentfroe house, and Burkett Rentfroe 
asked him if he did not think it was wrong to lock up his 
(Burkett’s) interests in that way ; that some of the groceries 
levied on were fresh, and some unopened, and some in a small 
room or closet, marked “ Rentfroe & Brother,” which Bur- 
kett Rentfroe claimed to have an interest in, and said he 
intended to interpose a claim to them, but afterward declined 
to do so; that Burkett Rentfroe said, on another occasion, 
that he had gone into the business with Stephen Rentfroe to 
give him a start, and that from the way Stephen was going 
on, in extravagance in dress and in dressing his intended 
wife, it looked like it would ruin him (Burkett) as it was all 
coming out of him (Burkett); that there were debts against 
them, which he (Burkett) would have to pay, and that Ste- 
phen had told him that certain debts had been paid which 
he (Burkett) afterward ascertained were not paid; that Bur- 
kett Rentfore, on another occasion, in a conversation about 
the grocery, said that he did not get any, or much profits. 

Upon this testimony the jury found for the defendant, 
Burkett Rentfroe, and against the defendant, Stephen Rent- 
froe. 

Counsel for plaintiffs then moved for a new trial, on the 
ground : 
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That the verdict was contrary to law and evidence, and 
was without sufficient evidence to support it. 

The Court refused the new trial, and that refusal is the 
error alleged. 


TIDWELL & WOOTEN, for plaintiff in error. 
A. W. STONE, contra. 
By the Court—Lyon, J., delivering the opinion. 


We think that the motion for a new trial ought to have 
been allowed, as the verdict was without and against the evi- 
dence. 

The defendant, Burkett Rentfroe, who denied the partner- 
ship, and in whose favor the issue was found, admitted 
repeatedly that he was interested with his brother in the gro- 
cery both before and after the execution of the note; com- 
plained of his brother’s extravagance; that he would ruin 
him; that it would come out of him; goods came to the 
place where the business was carried on marked Rentfroe & 
Bro., within the knowledge of Burkett, and he claimed him- 
self as having an interest in said goods so marked; was fre- 
quently about the grocery, and claimed an interest therein. 
All this was proved by a number of witnesses, and the plea 
was unsupported by any evidence of any character whatever. 

Let the judgment be reversed. 
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JoHN B. Wiicoxon ef al., plaintiffs in error, vs. HintspeEp- 
RY R. Harrison, defendant in error. 


1. S granted certain lands to trustees, for the use of the Baptist denomi- 
nation of Georgia, to be used and occupied for the public worship of 
Almighty God, and attached to the deed a condition, that whenever 
certain specified articles of religious faith, then held by the Church, 
should be changed, or the property should be used for any other pur- 
pose than that before expressed, the grantor, his heirs or legal repre. 
sentatives, might re-enter and possess and enjoy the land as if the deed 
had never been made: Held, that the condition was lawful, and the 
grantor had a perfect right to attach it to his grant of the lands. 

No public charity can successfully assert an equity, against a plain 
legal right of a private individual. 

8. An interest in expectancy, or possibility, may be the subject of assign- 
ment, but the intention to make such assignment must appear clearly 
and indisputably. 

4, A deed contained a condition of defeasance upon a certain contin- 
gency, and also provided, that upon the happening of the contingency, 
the grantee might remove any improvements placed upon the premises 
by him: Held, that in the absence of an averment that the grantee 
had attempted to remove improvements and had been obstructed in it, 
there was no sufficient reason for the intervention of equity. 


bo 


Bill in equity and demurrer, in Cqweta Superior Court. 
Decided by the Hon. O. A. BuLL, at September Term, 1860, 


The questions presented by the record in this case, arise 
out of the following state of facts, to-wit: 

On the 25th day of April, 1831, William Saulsbury exe- 
cuted a deed, conveying to Samuel D. Echols and four other 
persons named, trustees of the Newnan Church, and their 
successors in office, ten acres of land, in or near the town of 
Newnan, Coweta county, Georgia, for the use of the Baptist 
denomination of Georgia, to be used and occupied for the 
public worship of Almighty God. The deed set out seven 
articles of religious faith, as being held by said denomina- 
tion, and then stipulated that the deed was executed upon, 
and subject to, the following condition, to-wit: “ That if it 
should happen that the said trustees of the Newnan Church, 
or their successors in office, for the use of the Baptist Church, 
of the State of Georgia, shall change the above written arti- 
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eles of faith, or shall convert or dispose of the aforesaid 
premises for any other purpose than those herein mentioned, 
then and from thenceforth, in either of those cases, it shall 
and may be legal, to and for ithe said William Saulsbury, his 
heirs, executors and administrators, into and upon the said 
granted premises, in the name of the whole, to re-enter, and 
the same to have again, to repossess and enjoy, as in his and 
their first and former estate and right, this indenture, or any- 
thing hereinbefore contained, to the contrary thereof in any- 
wise, notwithstanding. Provided also, that the said trustees 
and their successors in office, for the use of the Baptist de- 
nomination of Georgia, shall or may remove at their discre- 
tion, all and any building or improvements which they or any 
of them shall or may hereafter erect and place upon the afore- 
said premises, at any time that said property may be converted 
from the use for which the same is granted as aforesaid.” 
Afterwards, William Saulsbury, the grantor, died, and Chris- 
topher Bowen became his administrator, and after partially 
administering the estate of the said Wm. Saulsbury, the heirs 
at law, and distributees and the administrator, came to aset- 
tlement, and the administrator paid over to the heirs and 
distributees of said estate, property and assets amounting in 
value to the sum of $5,500 00, which sum, by agreement and 
contract in writing, and under seal, dated the 3d of Febru- 
ary, 1834, the said heirs and distributees received “in full 
satisfaction, payment and discharge for the whole of the estate 
both real and personal, and the said Christopher Bowen is 
hereby authorized to retain in his hands any and all money 
that may henceforth, and from this date, come into his hands, 
arising from the collection of notes, judgments, and accounts 
due said estate, or from the sale of the entire of the real and 
personal estate ; hereby acknowledging that we have received 
the sum of $5,500 00 in full satisfaction of all claims that 
we have, or those whose rights we represent, to the whole of 
the estate both real and personal, as distributees as aforesaid.” 

On the 28th day of January, 1835, Christopher Bowen 
sold, conveyed, and confirmed, by a quit claim deed, the said 
ten acres of land, to John C. Robinson, Thomas W. Bolton, 

VoL, xxxu—31. 
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Davis Owen, William B. Pinson and Joel W. Terrell, trus- 
tees of the said Baptist Church at Newnan, Georgia. 

About the time, or shortly after the execution of the deed 
by Saulsbury, as aforesaid, the trustees took possession of the 
said ten acres of land, and erected thereon a suitable house 
of worship, and used and occupied the same for that purpose 
until some time in January, 1845, when the then acting trus- 
tees sold the land to one Robert Fleming, who entered upon 
the premises and built and erected improvements thereon of 
the value of $1500 00. Subsequently Fleming intermar- 
ried with Mrs. Rebecca Ann Harris, who had a considerable 
estate, which, by deed of marriage settlement, entered into 
prior to the marriage, was settled upon and vested in her as 
her own separate estate, free from any claim or control of the 
said Robert whatever, of which separate estate William H, 
Baldy was, by the deed of marriage settlement, made the 

_trustee. 

Fleming uot having paid for the property, it was agreed 
that Baldy, as her trustee, should pay for the same, and take 
a deed to himself as trustee for the benefit of Mrs. Fleming. 
This agreement was performed by Baldy paying the money 
and the trustees of the church executing a deed to him as 
trustee of Mrs. Fleming, as aforesaid. The old church build- 
ing was converted into a comfortable dwelling, and other 
necessary buildings placed on the land by the trustee of Mrs. 
Fleming, with perfect confidence in the title to the premises. 
The trustees of the Baptist church, after selling the ten acres 
of land as aforesaid, reinvested the proceeds of the sale in 
another lot more convenient and better adapted to the pur- 
pose, upon which they erected a large, commodious and con- 
venient church, which said denomination have been using as 
a place of public worship ever since. 

William H. Baldy died, and Hillsberry R. Harrison was 
duly appointed trustee of Mrs. Fleming’s separate estate. 

Christopher Bowen also died, and some time in the year 
1854 the heirs and distributees of William Saulsbury, de- 
ceased, procured John B. Wilcoxon to seek and obtain let- 
ters of administration de bonis non on the estate of William 
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Saulsbury, deceased, and as such, on the 8th of August, 1854, 
the said Wilcoxon instituted an action in Coweta Superior 
Court for said ten acres of land, against the said Robert 
Fleming, who, with his said wife, was residing thereon, and 
had so resided by themselves or tenants, from the time of the 
purchase by Baldy, as aforesaid, to the time of bringing said 
action of ejectment. 

On the 24th July, 1857, and whilst the suit in ejectment 
was still pending on the appeal, Hillsberry R. Harrison ex- 
hibited his bill in equity against the said John B. Wilcoxon 
as administrator de bonis non, as aforesaid, and the heirs at 
law of the said William Saulsbury, deceased, charging the 
facts hereinbefore stated, and also alleging that the sale of the 
ten acres of land, and the investment of the proceeds in 
another lot was intended to, and had the effect to promote 
the convenience of the members and congregation of said 
church, and carried out more effectually the charitable pur- 
pose of the said William Saulsbury, in granting said ten 
acres of land to said church, as the land so granted was too 
far off for the convenience of the members and people who 
wished to and did attend public worship at said meeting 
house. 

The bill prayed a discovery of the facts charged—a per- 
petual injunction of the action of ejectment and process against 
the parties defendant to the bill. 

The bill also prayed that the complainant might be per- 
-mitted to remove all the buildings and improvements from 
the premises, or that the defendants should be decreed to pay 
complainant the cost or value of the same, in the event that 
the Court should be of opinion, from the facts of the case, 
that the defendants were entitled to recover the ten acres of 
land. 

To this bill the defendants set up a demurrer, on the 
ground that the bill contained no equity, and that under the 
charges and allegations of complainant he was net entitled 
to the relief prayed for, or any other relief. 

Upon hearing argument on the demurrer, the presiding 
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Judge overruled the same, and sustained complainant’s bill, 
and error is assigned upon that decision. 


BucHaNnan, McKIn ey, for plaintiff in error. 
FREEMAN, SIMS, contra. 
By the Court.— JENKINS, J., delivering the opinion. 


The error assigned in this case is that the Court below 
overruled the demurrer of plaintiff in error to the bill of 
defendant in error. . 

1. That William Saulsbury had a perfect right to attach 
to his grant of the premises in dispute to the trustees of the 
Baptist Church of Newnan, such a condition of defeasance, 
upon a certain contingency as there appears, and to provide 
for the right of re-entry by himself, his heirs, or personal 
representatives, upon the happening of that contingency, can- 
not be seriously contested. The bill alleges, that since the 
death of Saulsbury, and since his administrator-in-chief has 
fully administered his estate, and settled in full with his 
heirs-at-law and distributees, the contingency (viz: the cdn- 
version of the property to uses other than those to which it 
had been dedicated by the decd of the donor) has occurred. 
That the first administrator having died, and the plaintiff in 
error having been appointed administrator de bonis non of 
the donor, Wm. Saulsbury, is now seeking to recover the 
premises for the benefit of his heirs-at-law. The defend- 
ant in error, who holds the premises under the grantees of 
Wm. Saulsbury, concedes that he cannot, at Jaw, hold the 
premises under the deed from Saulsbury, nor indeed under 
any title he has. 

2. But he insists that the deed of Wm. Saulsbury was 
the dedication of the property to a public charity, which 
brings the case under a distinct head of equity jurisdiction, 
and that if (as he insists the fact is) the intention of the 
donor will be most fully effected by sanctioning the conver- 
sion, and appropriating the proceeds of the sale to like pur- 
poses, on a different site, equity will sanction it. 
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There are two answers to this proposition : 

1. Allowing that Saulsbury did dedicate this property to 
charitable use, he did it sub modo. He annexed to the ded- 
ication a condition resting on the will of the donees, or (if 
that form of expression be preferred) of the trustees of this 
charity, and he distinctly reserved to himself and his heirs 
the legal right of re-entry and perfect enjoyment of the 
premises, as if no such deed had ever been made, upon the 
violation of that condition. Now that the condition has 
been violated, and wilfully violated, (though perhaps, for 
sufficient reasons,) equity will not annul that perfect legal 
right. No public charity can successfully assert an equity 
against such a legal right. We are not aware that any pre- 
cedent can be shown for such interposition. 

2. It is neither the trustees, nor the beneficiaries of the 
charity, that now invoke the interference of equity. It isa 
stranger who came into the possession of the propei'ty by the 
very conversion, which, by the terms of the deed, worked a 
forfeiture of title, and authorized a re-entry by the donor, 
his representatives, or heirs. It is said he stands in the 
place of the donee, but the donor expressly stipulated that 
neither he, nor any other stranger, should stand there. Fore- 
warned of the forfeiture that waited upon conversion, he 
aided the donees in converting it, and he must take the con- 
sequences. This is the answer of equity to any plaint he 
may prefer under the deed. 

But the defendant in error sets up an equity under the 
instrument executed and delivered by the heirs-at-law of 
Wm. Saulsbury to Bowen, the first administrator, and 
Bowen’s quit-claim title to the donees of the intestate, which, 
it is said, relieved their title to the property from the condi- 
tion of defeasance, and left them free to dispose of it without 
prejudice to the title. It is insisted that the words italicized 
in the portion of the statement, setting out this instrument, 
conveyed to the administrator an equitable’ title to any and 
every interest which they then had in the intestate’s estate, 
or which they might acquire subsequently by reversion, 
defeasance, forfeiture, or in any other way. And further, it 











486 SUPREME COURT OF GEORGIA 


Wilcoxon e¢ al., vs. Harrison. 








is insisted that they could legally and effectually make such 
conveyance. We may concede to the defendant in error that 
an expectancy, or even a possible interest, may be the subject 
of assignment, but the intention to assign and dispose of an 
interest in expectancy so very remote, a seeming bare possi- 
bility (as this was at the time the document in question was 
executed) must appear clearly and indisputably. 

That document was executed and delivered by the dis- 
_ tributees of Saulsbury’s estate to the administrator, upon a 
settlement between those parties, and as evidence of that 
settlement. The distributees resided in.a remote State, and 
were represented by an agent sent out and fully empowered 
to make a final settlement with the administrator. It ap- 
pears that neither the choses in action, left by the intestate, 
nor those taken by the administrator, on sale of property, 
had been fully converted into money. To receive these 
from the administrator, and attempt their collection, would 
have been inconvenient to the distributees. To return here 
from their distant residence for a final settlement, would have 
been scarcely less so. We gather from the entire instru- 
ment, that they received from the administrator the agreed 
value of these assets and abandoned them to him. The 
clause of the relinquishment and assignment expresses this 
intent and nothing more. There is nowhere in the docu- 
ment any express reference to the subject matter of this 
litigation, and the language used must be most unreasonably 
stretched to cover it. We can not do such violence to a 
document which we think clearly imports a settlement touch- 
ing all such property as had come to the hands of the 
administrator, or were then subject to his administration. 
This interest does not fall within that description, and con- 
sequently the administrator, Bowen, acquired no title, legal 
or equitable, to it, by that settlement. It follows that his 
quit claim deed passed no title to the trustees of the Newnan 
church, and cannot avail the defendant in error. But it is 
again insisted, that he has an equity in the improvements 
made by him on the lot, to remove them or to be com- 
pensated for them in money. If the defendant have any 
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such valid claim, it must result from the clause in Sauls- 
bury’s deed which provides for the removal, by the grantees, 
of any buildings which may have been erected on the premi- 
ses, previous to the conversion which should defeat their 
title. It is not stated that they had attempted any such 
removal and had been obstructed in it. We see in the 
record no sufficient reason for the intervention of equity 
between these parties, and think the demurrer should have 
been sustained. 
Let the judgment be reversed. 





JoHn C. BREWER, administrator, ete., plaintiff in error, vs. 
WILLIAM AINSWORTH, defendant in error. 


1. It is error to dismiss an attachment on the ground that the sum sworn 
to is greater than that proved to be due on the trial. 


Attachment, in Heard Superior Court, and decision thereon 
by Judge Dennis F, HAmMonp, at the September Term, 


1860. 


On the 25th of September, 1858, John C. Brewer, as 
administrator, with the will annexed, of George W. Garrett, 
deceased, sued out an attachment pendente lite, against the 
property of William Ainsworth, returnable to the February 
Term, 1859, of Heard Superior Court. The affidavit upon 
which the attachment issued alleged an indebtedness by the 
defendant to the plaintiff of $400 00, by note, dated 19th 
February, 1855, and due one day after date for that amount: 

Upon this attachment a declaration was regularly filed, 
and when the cause came on for trial, the plaintiff offered in 
evidence the note upon which the suit and the attachment 
were founded, which note had a credit endorsed thereon of 
$44 07, dated the 13th August, 1855, and also a credit of 
$292 26, dated 17th July, 1856. 

Counsel for defendant objected to the introduction of the 
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note in evidence, on the ground that in the affidavit of the 
plaintiff $400 00 was elniined as the principal sum due, 
whilst the note tendered in evidence showed that the same 
was credited with the sum of $336 33 at the time the affi- 
davit was made. 

The Court sustained the objection, rejected the note, and 
dismissed the attachment. That decision is the error alleged, 


C. W. Masry, for plaintiff in error. 


W. B. THomasson, contra. 
By the Court—Lumpk1n, J., delivering the opinion. 


It will not do to lay down the rule that because the plain- 
tiff in attachment fails to recover the amount sworn to be 
due, his attachment shall be dismissed, and yet we can not 
stop short of this if we sustain the motion to dismiss in this 
case. 

If the plaintiff swears to too much, he might be prosecu- 
ted on the criminal side of the Court, or sued for levying an 
excessive attachment, and this, we apprehend, will be a suf- 
ficient check. 

Let the judgment be reversed. 





JoHN R. WaALLAcE and Cyrus H. WALLACE, plaintiffs in 
error, vs. JAMES M. SPULLOCK, Superintendent, etc., de- 
fendant in error. 


. 


{LuMPKIN, J., did not preside in this case. ] 


1. It is not competent to prove the sayings of a third person, who is 
himself a competent witness. Whatever he may know touching the 
case should be conveyed to the jury under the sanction of an oath, 
not as hearsay. 

2. In a suit to recover damages from the State, for, the escape and loss 
of a slave, the Court charged the jury, ‘‘that the State was liable to 
the owner of a slave for permitting him, without the owner’s authority, 
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to travel on the cars of the State Road, and if the slave, by that means, 
escaped beyond the reach of the owner, he had a right to recover the 
proven value of the slave at the time of the escape. That when the 
marks of the African race were discernible by ordinary observation, 
the conductors or agents of the road were bound to notice them, and 
if they did not, it was such negligence as would make the road liable. 
But if the slave bore none of the distinctive features or marks of the 
negro, or so little as to escape the notice of an ordinary observer ; if, 
even in the exercise of proper caution and diligence, the agent of the 
road could not have detected any of the marks of the negro, then 
there was no such negligence as would make the road liable:’’ Held, 
that the charge was right. 

3. The Court below is right in sustaining a verdict and refusing a new 
trial when the verdict accords with the law and facts of the case. 


Action on the case, in Fulton Superior Court. Tried 
before Judge BuLL, at the November Term, 1860. 


This was an action brought by John R. Wallace and 
Cyrus H. Wallace against James: M. Spullock, as Superin- 
tendent of the Western and Atlantic Railroad, to recover 
damages for the loss of a negro boy slave by the name of 
Sam, which the plaintiffs alleged was their property, and 
worth $1600 00. The plaintiffs further alleged, that on the 
night of the 20th of December, 1856, without their authority 
or consent, the said negro boy was transported over said rail- 
road from Atlanta, Georgia, to Chattanooga, Tennessee, on 
the passenger train, whereby he escaped from the plaintiffs 
and became wholly lost to them. 

The defendant pleaded not guilty. 
~ On the trial of the case the plaintiffs proved by Samuel 
T. Downs that the boy Sam was the property of the plain- 
tiffs, and worth about $1200 00; that on the morning of 
the 25th of December, 1856, he saw the negro at Chatta- 
nooga, Tennessee, at which place the night passenger train had 
arrived at five or six o’clock on that morning; that being 
conductor of a train on said railroad, he left Chattanooga a 
short time after seeing the boy Sam, and on arriving at 
Atlanta, reported to the plaintiffs what he had seen; that 
afterward he saw the boy in Chicago, Illinois, where he 
passed as a white man, and was taking drinks at the bar 
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with white men; that the boy Sam was of light complexion, 
straight black hair, and to a casual observer, exhibited no 
negro blood; that from the nose down, and about the mouth 
and chin, and the lower parts of his face, he showed indica- 
tions of negro blood. 

The plaintiffs also proved by Thomas A. Thomas that the 
boy was plaintiffs’ property, and worth about $1200 00, 
that plaintiffs kept him employed about their store, to do what- 
ever he was directed to do; that sometimes he sold goods, 
made out bills, and received money; that he was of light 
complexion, and had straight hair. 

In behalf of plaintiffs, Georce W. CENTRE testified, that 
he was clerk for plaintiffs, and that Sam was engaged about 
the store, as testified by Thomas, except that the witness 
never knew him to make out bills; that he last saw Sam on 
Saturday evening previous to Christmas, 1856; that Sam 
closed up the store that evening, and was missing next day; 
that when the train arrived from Chattanooga, witness went 
to meet, and there saw Mr. Samuel T. Downs, the conductor, 

Plaintiffs proposed to prove by Centre, that on meeting 
Downs the latter said, “that he saw the boy Sam that morn- 
ing, in Chattanooga, before he left that place.” 

This evidence being objécted to, was repelled by the Court, 
and counsel for plaintiffs excepted. 

Tt was admitted that a demand for settlement was made 
by plaintiffs before the suit was brought, as required by the 
statute. 

In behalf of defendant, it was shown by the testimony of 
a number of witnesses, that they had seen Sam about the 
store of the plaintiffs for twelve months or more, and con- 
sidered him a white man; that they had dealt with him as 
a clerk in the store, bought goods from him, and paid him 
the money for them; that his complexion was light, his hair 
straight, and that to ordinary observation his appearance was 
that of a white man. 

One of the witnesses had been in the habit of calling him 
Mr. Wallace, and regarded him as a member of the firm. 

Amongst other things, the presiding Judge charged the 
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jury, “ that the State, as well as an incorporated company, 
was liable to the owner of a slave for permitting him, with- 
out the owner’s authority, to travel on the cars of the State 
Road, and if the slave, by that means, escaped beyond the 
reach of the master, he hada right to recover the proven 
value of the slave at the time of the escape. That when the 
marks of the African race were discernible by ordinary obser- 
vation, the conductors or agents of the road were bound to 
notice them, and if they did not, it was such negligence as 
would make the road. liable. But if the slave bore none of 
the distinctive features or marks of the negro, or so little as 
to escape the notice of an ordinary observer; if even in the 
exercise of proper caution and diligence, the agents of the 
road, in charge of the train, could not have detected any of 
the marks of the negro, then there was no such negligence 
as would make. the road liable.” 

The jury returned a verdict in favor of the defendant. 

Counsel for plaintiffs then moved for a new trial on the 
grounds : 

Ist. Because the Court erred in repelling the evidence of 
George W. Centre as to the sayings of the conductor, Downs. 

2d. Because the Court erred in charging the jury as here- 
inbefore set forth. 

3d. Because the jury found contrary to the evidence and 
the law of the case. 

The Court overruled the motion, and refused the new trial, 
and the plaintiffs assign error upon that decision. 





GLENN & Cooper, for plaintiffs in error. 


L. E. Beck ey, for defendant in error. 
By the Court.—JENKINS, J., delivering the opinion. 


The first exception to the judgment of the Court below, 
refusing a motion for a new trial is, that the said motion 
should have been granted on the ground, that upon the trial 
the Court erred in rejecting the sayings of Downs. For 
aught that appears, Downs was a competent witness, and 
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whatever he may have known touching the case, shou!d have 
been conveyed to the jury under the sanction of an oath, not 
as hearsay. The evidence was properly rejected. The charge 
of the Court, as embodied in the statement, is also assigned 
as error. | 

We think any rule, applicable to such a case, more strin- 
gent than that given to the jury in this charge, would be 
exceedingly unjust to railroad companies, or other parties 
engaged in the transportation of passengers. Especially 
would the rule operate oppressively when, as in this case, the 
owners of a slave, scarcely at all distinguishable in hair, com- 
plexion and feature from a free white person, employed him 
in a way in which usually only white persons are employed, 
viz: as a salesman in their store. Some persons, it appears, 
dealt with him there, believing him to be a clerk, others 
mistaking him for a member of the firm, and calling him 
Mr. Wallace. It is not improbable that the conductor in 
charge of the train on which this slave escaped, may have 
seen him so employed in the store of plaintiff, and may thus 
have been confirmed in the impression made by his appear- 
ance that he was of the white race. There is no evidence 
whatever that any employee of the defendant connived at the 
escape. To prescribe any more stringent rules in such cases 
would be to enjoin upon railroad conductors the duty of 
questioning as to the social status of every white passenger 
having a dark complexion, and refusing to give him convey- 
ance unless he could prove his descent from Caucasian pa- 
rents. 

We think the Court was right in sustaining this verdict 
upon the law and the facts. 

Let the judgment be affirmed. 
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Witu1AM Keaton, plaintiff in error, vs. Henry T. Reap, 
et al., defendants in error. 


1. Where the evidence shows that the plaintiff has failed to comply with 
a condition of the contract, precedent to the obligation of the defend- 
ant to pay the note sued on, a verdict for the defendant is right, and 
will not be disturbed. 


Action on a note, in Carroll Superior Court. Tried before 
Judge HAMMOND, at October Term, 1860. 


This was an action brought by William Keaton against 
H. T. Read, Hiram Harper and J. D. Harper, to recover the 
amount of a joint and several promissory note, signed by the 
defendants, payable to said Keaton, or bearer, dated 16th 
December, 1854, and due the Ist day of March, 1855, for 
$500 00. The note had a credit on it of $80 00, dated 5th 
January, 1857. 

The defendants pleaded that the note sued on was given 
for an interest in a copper mine on lot No. 78, in the 2d dis- 
trict of Carroll county, which the plaintiff was to thoroughly 
test for copper,,and to which he was to make a deed to 
defendants, and that the plaintiff had wholly failed to make 
the test, or execute the deed according to the contract, and 
that therefore the consideration of the note sued on had 
wholly failed. ; 

The defendants, Harpers, also pleaded a release from all 
obligation to pay the note. 

On the trial the plaintiff read the note in evidence, and 
closed his case. 

The defendants read in evidence a bond executed by the 
plaintiff, to which the following conditions were annexed, 
to-wit : 

“The condition of the above bond is such, that whereas 
the above bound William Keaton is now operating and test- 
ing for copper, and other valuable minerals, on part of lot 
No. 78, in the 2d district of said county, (Carroll,) being 
fifty acres in the Northwest corner of said described lot, the 
conditions of which bond are, that the said William Keaton, 
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upon a discovery, within six months from the third day of 
October last, (1854,) of copper, or other valuable minerals, jg 
bound to make titles to the aforesaid Henry T. Read, Hiram 
T. Harper, and J. D. Harper, for the one-eighth mineral 
interest contained in said fifty acres of land hereinbefore 
described. And whereas the above bound Henry T. Read, 
Hiram T. Harper, and J. D. Harper, have this day become 
the purchasers of the one-eighth part as aforesaid, for and at 
the price of one thousand dollars, to-wit: five hundred dol- 
lars the 25th day of December, 1854, and the other note for 
five hundred dollars, due the Ist day of March, 1855. Now 
if upon the expiration of the three months allowed for test- 
ing and operating on said lot, the aforesaid William Keaton 
shall make, or cause to be made, warranty titles to the said 
lot or parcel of land, as before described, unto the said Henry 
T. Read, Hiram T. Harper and J. D. Harper, for the one- 
eighth part of the mineral interest, and the said Read, Har- 
per, and Harper shall well and truly pay off and discharge 
the afuresaid note, then the above bond is to be void, else to 
remain in full force.” 

The defendants proved by one witness, that there was no 
copper discovered as witness knew of; that Keaton sunk a 
pit on the place, but did not get to the ore; that operations 
ceased when they reached water; that the Harpers discov- 
ered something that was called copper ore, but it was done 
under a lease before the trade with Keaton. 

The defendants also proved by five or six witnesses, some 
of whom witnessed the contract, and others of whom heard’ 
Keaton say, that the two Harpers had let Keaton have a lot 
of land and an interest in a distillery and mills, for which 
Keaton agreed to give up one of the five hundred dollar 
notes, and release the Harpers from the other note, and look 
alone to Read for payment of it, and that after this arrange- 
ment Keaton bought a wagon from the Harpers at the price 
of eighty dollars, and was to give them an order on Read 
for the money; the note shows a credit for that sum. 

In behalf of the plaintiff it was proved in rebuttal, that 
Read had the ore taken from the land tested, and according 














ATLANTA, MARCH TERM, 1861. 495 


Keaton vs. Read e¢ al. 








to his report, it yielded thirty per cent., and that in Feb- 
ruary, 1855, the Harpers employed a man to haul some ore 
to Atlanta, and paid for the hauling. 

Upon this testimony the jury returned a verdict for the 
defendants, and counsel for plaintiff made a motion for a new 
trial, on the ground : 

“That the jury found contrary to law and evidence, and 
the weight of evidence.” 

The presiding Judge refused the new trial moved for, and 
the plaintiff now prosecutes for writ of error to reverse that 
decision. 


W. B. Conyers, Buack & WooTeEy, for plaintiff in error. 
G. W. Austin and Tuos. CHANDLER, contra. 
By the Court, —JENK1ns, J., delivering the opinion. 


The sole ground upon which we are asked to reverse the 
judgment of the Court below, refusing a new trial, is that 
the verdict was contrary to law and evidence. 

Our opinion is, that the evidence shows that the plaintiff 
in error failed to comply with the condition of the contract, 
precedent to the defendants’ obligation to pay the note sued 
on, by reason whereof the consideration of the note failed, 
and that therefore the verdict is supported both by the law 
and the evidence. 

Let the judgment be affirmed. 
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Greorce W. Irsy, plaintiff in error, vs. THE State op 
GeroratA, defendant in error. 


On the trial of I., an infant of the age of fourteen years, for the murder 
of Norton, the proof showed that the deceased and the father of the 
accused were engaged in a common fist fight, no weapons being used 
on either side, and while a person, the brother-in-law of the accused, 
was in the act of separating the parties, the accused shot down the 
deceased without any apparent necessity: Held, that these facts were 
sufficient to sustain the verdict of voluntary manslaughter rendered by 
the jury. 


Indictment for murder, in Fulton Superior Court. Tried 
before Judge BuLL, at the October Term, 1861. 


This was an indictment against George W. Irby, for the 
murder of Henry Norton, in the county of Fulton, on the 
25th of December, 1856. 

The principal facts and circumstances attending the homi- 
cide are as follows: 

On the 25th of December, 1856, quite a crowd of persons 
were assenibled at a place called Buckhead, in the county of 
Fulton. The crowd were drinking, shooting powder guns, 
and shooting at chickens for sport. ‘Late in the day Henry 
Norton and Henry Irby, the father of prisoner, commenced 
disputing and quarreling about the chances in a rafile for a 
basket. Norton asked Henry Irby to pay in the money for 
his chance in the raffle. Irby said he had paid in his money, 
and from this the dispute waxed warm, until Norton gave 
Henry Irby the damned lie twice. The parties came to- 
gether fora fight, neither having weapons. Norton struck 
Henry Irby twice with his fist, and knocked him against 
a post of the piazza of a grocery, and Henry Irby had 
Norton by the throat and Norton had Henry Irby by the 
hair, and was pulling him along out of the piazza of the 
grocery. A man by the name of Simpson walked up to the 
combatants with a double-barreled gun drawn, the muzzle 
being in his hands and the breech upward, in a striking 
position. Simpson approached the combatants on that side 
next to Henry Irby, but did not strike or attempt to strike, 
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though near enough to do so. A Mr. Hicks, the son-in-law 
of Henry Irby, took hold of him for the purpose of sepa- 
rating the combatants, and requested others to aid him in 
parting them. At this point of time George W. Irby, the 
prisoner, came running up to the crowd where the fight was 
going on, drew a pistol and fired it at Norton, the ball enter- 
ing the left side of his head, in the edge of the hair. Norton 
died of the wound in a few minutes. Norton and Henry 
Irby were friendly up to the time of the fight, and Norton 
was living upon the land of Henry Irby at the time of the 
difficulty. Norton and the prisoner were also friendly up to 
the time of the difficulty. The prisoner was a lad, some 
thirteen or fourteen years old. Norton was a quarrelsome, 
violent man when drinking, and was drinking on that day. 

Under this testimony the jury on the trial returned a 
verdict against the prisoner of “guilty of voluntary man- 
slaughter.” 

Counsel for defendant moved for a new trial of the case 
on the grounds : 

Ist. Because James VY. White, one of the jurors who tried 
the case, was one of the grand jury who found the bill of 
indictment against the prisoner, which fact was unknown to 
defendant or his counsel until after he was sworn in chief as 
a juror to try the case; counsel for defendant admitting that 
after he was sworn in chief, and before the jury was made 
up, they ascertained the fact that he was one of the grand 
jurors who found the bill of indictment true. 

2d. Because Samuel W. Hardy, one of the jurors sworn 
to try the case, separated from the balance of the jury on 
the night of the first day of the trial, and after the Court 
had adjourned, and remained so separated for a considerable 
time without being in charge of any officer of the Court. 

3d. Because the verdict was contrary to law and contrary 


to evidence. 
In support of the second ground of the fnotion, the sepa- 


ration of the juror, Hardy, from his fellow-jurors, was shown, 

but it appeared from Hardy’s affidavit, that the separation 

was occasioned by his stepping aside necessarily, and that he 
VoL, xxx1I—32, 
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spoke to no one, nor no one spoke to him about the case, nor 
did he speak to any one about the case during the trial, 
except his fellow-jurors. 

The presiding Judge refused the new trial, and the defend. 
ant assigns such refusal as error. 


GLENN, CALHOUN, and GARTRELL, for plaintiff in error, 
Solicitor General N. J. HAMMon»D, contra. 
By the Court.—Lyon, J., delivering the opinion. 


Our compassion and sympathy have been greatly excited 
in favor of the accused. He is, although of sufficient age 
to be legally responsible for-violations of the law, yet but a 
mere child, and the homicide committed by him was done in 
defence of his father. These facts, together with the earnest 
and eloquent appeal of his able and zealous counsel, induced 
us to look closely into the record, with the hope that we 
might find something that would justify us in sending the 
ease back, so that he might have another chance before the 
country. But with all our prepossessions and anxiety in his 
favor we have been unable to do so. His father and the 
deceased were engaged in a common fist fight, no weapons 
were being used or threatened on either side, and while so 
engaged, a brother-in-law of the prisoner actually having 
hold of his father, trying to separate them, the bystanders 
not otherwise interfering or attempting to do so, the prisoner 
ran up and shot down his father’s antagonist, without a note 
of warning and without the slightest necessity for so doing. 
The verdict was as mild as the jury could conscientiously 
have made it. 

Let the judgment be affirmed. 
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James Loyp, plaintiff in error, vs. Grorce W. Hicks, 
defendant in error, 


1. When the judgment of the Court below is in accordance with the 
directions of this Court to that, the judgment will be affirmed. 

9. If a party in the Court below fails to comply literally with the con- 
ditions imposed on the judgment by this Court, from an ignorance of 
those conditions caused by the act of counsel of the opposing party, 
no advantage shall be had or taken of such failure. 

3, Under the organic law of this Court, the costs of the trial of a cause 
may be adjudged against either party, without respect to the affirm- 
ance or reversal of the judgment of the Court below, as may be con- 
sistent with the law and justice of the case. 


Motion, in Fulton Superior Court. Decided by Judge 
BuLL, at the October Term, 1860. 


The questions presented by the record in this case, arises 
out of the following facts, to-wit : 

George W. Hicks recovered a judgnient in Fulton Su- 
perior Court against Loyd, Perryman & Mills, and the case 
was carried by bill of exceptions and writ of error to the. 


Supreme Court. 
At the August Term, 1860, of the Supreme Court, held 


in Atlanta, the case was heard, and the Supreme Court 
adjudged, that the judgment of the Court below be affirmed, 
upon the condition that Hicks remit, on or before the first 
day of the next term thereafter, of Fulton Superior Court, 
the sum of $20 30 from the principal sum, as there was no 
evidence before the jury to support that amount of the find- 
ing, and in case Hicks failed to remit, that a new trial should 
be had in the Court below. 

At the October Term, 1860, of Fulton Superior Court, 
counsel for James Loyd moved an order to make the judg- 
ment of the Supreme Court the judgment of the said Su- 
perior Court, and that the remitter be entered on the minutes, 
and that they have leave to enter up judgment against Hicks 
for the costs incurred in said case, in the Supreme Court. 

The presiding Judge refused the motion, and Loyd, by his 
counsel, excepted. 

Counsel for Hicks then stated to the Court that they had 
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applied to the Clerk of the Supreme Court for the remitter 
in said case, but could not obtain it, because it had been 
given to counsel for Loyd; that they did not know that the 
judgment of the Supreme Court required that the $20 30 
should be remitted on or before the first day of the said 
October Term, 1860, although they did know that the 
judgment of the Court below was affirmed conditionally, 
and that the said sum had to be remitted; that they never 
saw the remitter until the last day of the aia October Term, 
1860, but that they did not apply to Loyd’s counsel for the 
remitter on or before the first day of the Court. 

The said counsel for Hicks then proposed to, and did 
remit and write off from the principal sum of the judgment, 
the said sum of $20 30, and then moved the Court to pass 
an order reciting the foregoing facts, and granting leave to 
the counsel of Hicks so to remit the $20 30, and that then 
the remitter be entered on the minutes, and the judgment 
of the Supreme Court be made the judgment of said Supe- 
rior Court. 

The presiding Judge granted this order, and that decision 
and the refusal to grant the first order are the errors com- 


plained of. 
GARTRELL & Ht, for plaintiff in error. 


GLENN & Cooper, for defendant in erros. 
By the Court.—Lyon, J., delivering the opinion. 


1. The judgment of the Court below is in accordance with 
the directions of this Court to that as contained in the remit- 
ter of the judgment of this Court in the same case, tried at 
Atlanta, August Term, 1860, and must therefore be adfirmall 

2. It is dna that it is not, because the plaintiff Hicks 
did not remit the amount required from his former recovery, 
within the time directed by this Court, that is, the first day 
the term. It was done during the first term of the Court, 
and that was a substantial compliance. And were this not 
so, the excuse for not doing so, made to the Court below, was 
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amply sufficient. ‘The remitter, instead of being sent to the 
counsel for plaintiff, Hicks, was furnished to the counsel for 
the defendant, Loyd, and he withheld it from counsel for 
Hicks until the last day of the term, and then moved his rule 
of reversal, by means of which counsel for Hicks were not 
informed of the requirements of this Court until that time, 
and when the first day of the term had passed. To have 
claimed the literal performance of our order, or any advan- 
tage from a non-compliance therewith, the counsel having 
all the information in his own hands, should have at least 
let his adversary know what he was required and expected 
to do, as pointed out in the remitter, to an inspection of 
which counsel for plaintiff was entitled, if not to the posses- 
sion. 

3. It is claimed further, that as the judgment of this 
Court was in favor of the defendant Loyd, that is, that as 
one of the points made by him on the judgment of the Court 
below, was sustained by this Court, he was entitled to the 
costs of that proceeding, and that the costs follow the judg- 
ment of the Court. This is ordinarily true, in the absence 
of any specific judgment to the contrary. By the 5th sec- 
tion of the organic law of this Court, Cobb, 450, it is 
enacted that this Court shall cause to be certified to the Court 
below such decision, (made in the case before them,) and award 
such order and direction in the premises as may be consistent 
with the law and justice of the case.” Under that power, 
we adjudged that the plaintiff Hicks was entitled to his costs 
upon the excess of his recovery beyond his proof as con- 
tained in the record, and so instructed the Court below, 
which that Court respected and carried into effect, and there- 
fore there was no error in the judgment. The reason for 
our judgment as to the costs in that case, if it is not stated 
in the opinion of the Court, which is not now before us, wes 


. this. The recovery was upon a decree from the Courts of 


Equity of the State of Tennessee, and the principal points of 
exception to that recovery were overruled, and the sum that 
this Court directed to be remitted as an excess, was the amount 
of the costs of the proceeding in Chancery in Tennessee, to 
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which the plaintiff was evidently entitled, but as the sum 
was not properly proven or certified as the costs of that pro- 
ceeding, we were therefore obliged to reject that part of the 
judgment, but in doing so, we are convinced that there was 
no real merit in the objection, and hence we adjudged the costs 
of the trial against Loyd, the plaintiff in error in that case,, 
as we felt to be consistent with law and justice. 
Let the judgment be affirmed. 





ALEXANDER VAUGHAN, administrator, plaintiff in error, vs, 
LEMUEL DEAN, defendant in error. 


1. In asuit against a conditional acceptor of an order for the payment 
of money, any testimony showing that the drawer had assets in the 
hands of such acceptor ora right to make the order, is admissible on 
the trial as evidence against such acceptor. 

2. M.,as one of the heirs-at-law of A., deceased, drew an order in favor 
of D. on V., the administrator of A., for $80 00, dated 10th May, 
1852. V. accepted the order, and promised to pay the money when it 

“was collected. Suit was brought against V., on this acceptance, in 
1858: Held, That ample time had been allowed for the collection, 
and that the plaintiff was entitled to recover. 

8. A decree in favor of one or more distributees against the administra- 
tor is not evidence against the right of another distributee to a recoy- 
ery, who is no party to that proceeding. 


Debt, in DeKalb Superior Court. Tried before Judge 
BuLL, at the October Term, 1860. 


This was an action brought by Lemuel Dean against Alex- 
ander Vaughan, to recover the amount due upon an order 
and an acceptance of the same, of which the following is a 


copy: 
“ GEORGIA—DEKALB County. ’ 


“Mr, Alexander Vaughn, one of the administratovs of 
William B. Anderson, deceased: You will please to assume 
the payment of $80 00 to Lemuel Dean, the amount to make 
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me equal in the division of the negro property, and this, my 
order, shall be good against me for that amount and interest. 
This 10th May, 1852. 
her 
SARAH } MAGUIRE.” 
mark. 
“ Test T. M. DEAN. 
“T hereby assume the payment of the within order. 
When the money is collected, I promise to settle this order. 


This 15th May, 1852. 
his 
ALEXANDER K VAUGHAN,” 
mark. 
“ Test H. H. DEAN. 


The declaration alleged the indebtedness of defendant on 
said acceptance, and that the money had been collected by : 
him, and that he neglected and refused to pay it. 

On the trial, the plaintiff proved by one James Hambrick 
that as one of the distributees of the estate of William B. 
Anderson, deceased, he received from his attorney the amount 
due him from said estate, which was $190 00, his share 
being one-eighth. Sarah Maguire was one of the distribu- 
tees of said estate, but was dead at the time the decree was 
rendered in a case in equity brought by Samuel J. Anderson, 
James Hambrick and his wife, Henrietta Hambrick, Michael 
Dickerson and his wife, Mary Dickerson, Sarah Maguire, 
and Isaac Woodruff and his wife, Mariah Woodruff, against 
David D. Anderson, Robert C. Anderson, and Alexander 
Vaughan, as the administrators of William B. Anderson, 
deceased, and Edwin G. Collier, sheriff, and Elijah Steward, 
justice of the peace, to recover the distributive share of com- 
plainants in the estate of deceased, and to enjoin the collec- 
tion of a fi. fa., and an account; that there was no adminis- 
ration of the estate of Sarah Maguire. 

Plaintiff also offered in evidence the bill and answer and 
decree in the case before specified, in which there was a decree 
for Hambrick for $190 81, for Dickerson for $273 68, and 
for Woodruff for $203 21, and in favor of the administra- 
tors against Samuel J. Madea for $29 46. 
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The answer of the administrators to the bill admits that 
Sarah Maguire was one of the distributees of William B, 
Anderson ; that her share was $1,052 60, of which $837 09 
had been paid. 

The bill and answer were objected to by the defendant's 
counsel, but the Court overruled the objection and admitted 
the evidence, for the purpose of showing the admissions of 
the defendant in his answer of the amount in his hands 
belonging to the drawer of the order sued on. 

The plaintiff then introduced the order and acceptance 
sued on, and closed. 

Counsel for the defendant then moved for a judgment of 
non-suit against the plaintiff, on the ground that there was 
no allegation or proof of a demand made for the money sued 
for, before the suit was brought; and that the evidence was 
not sufficient to sustain the case of the plaintiff; and that 
the allegations of the plaintiff’s writ were not sufficient. 

The Court overruled the motion. 

The testimony being closed, the Court charged the jury: 
“ that the fact that in the case in equity introduced in evi- 
dence, there was no decree in favor of Sarah Maguire, was 
no evidence that there was nothing in the hands of the 
defendant belonging to her, if she was dead when the decree 
was rendered, and her estate was unrepresented, and if the 

jury believed that the defendant had in his hands, as admin- 
istrator, when the order was given, an amount belonging to 
Sarah Maguire sufficient to cover the order, he was liable.” 

The jury found for the plaintiff. 

Counsel for defendant then moved for a new trial on the 
grounds : . 

1. Because the testimony of Hambrick was illegal and 
irrelavent. 

2. Because the Court erred in admitting in evidence the 
bill in equity and answer thereto, before described. 

3. Because the Court erred in refusing the non-suit moved 
for. 

4. Because the charge of the Court hereinbefore set forth 
was erroneous. 
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5. Because the verdict was against law, evidence, and the 
weight of evidence. 

The Court refused the new trial, and his decision is alleged 
to be erroneous. 


GARTRELL & Hitt, for plaintiff in error. 
Murpuy & CANDLER, for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


1. The first point made in the record is, that the Court erred 
in admitting the testimony of the witness, James Hambrick, 
and the exemplification of the bill, answer and decree ren- 
dered thereon in the equity cause of a portion of the heirs-at- 
law of William B. Anderson, deceased, against the defendant 
and two others, as the administrators of that estate, which 
was filed for distribution and account. 

We do not see that this testimony was absolutely necessary 
to a recovery by the plaintiff, as the right to recover was 
established by other and better proof, as we shall hereafter 
show, but the testimony so offered was not objectionable on 
the score of relevancy or otherwise that we can see. It was 
pertinent and relevant. It established that the drawer of 
the order sued upon, Sarah McGuire, was a distributee of 
that estate, and that upon the defendants own admission the 
amount due to her as distributee, and in the hands of the 
defendant, was fully as much as the amount of the order sued 
upon. 

2. The next question made was the refusal of the Court to 
award a non-suit on the motion of plaintiff in error. We 
think the motion was properly refused, for upon the evidence 
the plaintiff was clearly entitled to a recovery. 

The paper sued upon was in the following words: 


“ GEORGIA—DeKars County. 

Mr, Alexander Vaughan, one of the administrators of 
William B, Anderson, deceased: You will please assume 
the payment of $80 00 to Lemuel Dean, the amount to 
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make me equal in the division of the negro property, and 
this, my order, shall be good against me for that amount and 
interest. This 10th May, 1882. 


her 
[Signed] “SARAH }% McGUIRE, 
mark. 
“Test. T. M. DEAN. 


“T hereby assume the payment of the within order, 
When the money is collected, I promise to settle this order, 
This 15th May, 1852. 


his 
[Signed] “ALEXANDER % VAUGHAN.” 
mark. 
“Test. H. H. DEAN. 


This acceptance of: the order and promise to settle it when 
he collected the money, was an admission that Sarah McGuire 
was a distributee of the estate; that he had this amount due 
to her in his hands and, that he would pay it to Lemuel Dean 
when he collected the money. The acceptance and promise 
was made on the 15th May, 1852, and this suit was not 
brought until the April Term, 1858, of DeKalb Superior 
Court, nearly six years after the promise was made. This 
was ample time for the collection of the money. See Sneed ° 
vs. Woolbright, 5 Ga. R., 167. Add to this the fact,as 
appears by the exemplification of the record in evidence, that 
the debts out of which this money was to be collected were 
created by the sale of the intestate’s property by the defend- 
ant and his co-administrator, which they were bound to 
collect or account for, and the right of the plaintiff to 
recover was complete. There was no promise to pay on 
demand—hence then no necessity for a demand to have been 
averred or proven. 

3. There was no error in the charge of the Court, that 
the fact of there being no verdict or decree in favor of Sarah | 
McGuire, was no evidence of there being nothing in the 
hands of defendant belonging to her, provided she was dead 
at the time and her estate not represented. Of course, if 
she was not a party to that decree, and she could not be— 
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being dead and her estate unrepresented—neither she, nor 
one claiming under her, could be effected by the decree. 
There was another reason why the decree did not, nor could 
not affect this plaintiff’s right to a recovery in this course of 
action, and that is, his assumption to pay this amount to 
Lemuel Dean before that decree operated as a payment of 
that amount to Sarah McGuire, and as a credit to him as 
against her on that account, and she could not have had a 
decree for this amount against the administrator, for she had 
transferred it to Dean, and the defendant had recognized the 
sufficiency of such transfer by his written promise to pay it. 

For the reasons already given, the verdict was not against 
law or evidence, or the weight thereof, and the Court below 
did not err in refusing the motion for a new trial. 

Let the judgment be affirmed. 





Tuomas U. WILKES, plaintiff in error, vs. J. H. McCLune 
& Co., defendants in error. 


1. To the cross-question in interrogations, who is present at the execu- 
tion of these interrogatories? the witness answered: Charles H. Smith 
are the only persons present: Held to be a sufficient 





and 
answer. 

In a suit against the father for goods, etc., furnished by the plaintiff 
to the son, he being a minor, it is competent for the plaintiff to show 
that he furnished goods of like character, and for a similar amount, to 
the son the year previous to the contracting of the account sued on, 
and that this first account was paid by the father without objection, as 
a recognition. by the father, of the right of the son to buy godds at his 
credit and on his account. 


bo 


Complaint, in Fulton Superior Court. Tried before Judge 
BULL, at the November adjourned Term, 1860. 


The facts presented by the record are substantially as fol- 


lows: 
During the years 1855 and 1856 the son of Thomas U. 
Wilkes was going to school in the village of Cave Springs, 
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away from home. He was abou6 seventeen years of age, 
and during the year 1855 he purchased goods from Messrs, 
J. H. McClung & Co., of Rome, Georgia, on his father’s 
account, amounting to $73 63, the items of which were 
various articles of clothing. This account was paid by 
Thomas U. Wilkes on the 29th of November, 1855, without 
complaint, hesitation, or cavil, and without repudiation of 
his son’s authority to bind him for the goods, and without 
giving any notice or making any request that in future his 
son should not be furnished with goods on his (the father’s) 
account. Wilkes instructed Mr. Sparks, with whom his son 
was boarding, that merchants were not to sell his son any 
goods without instructions from him, and Sparks communi- 
cated the instructions to the merchants at Cave Springs. 
Sparks gave no order to plaintiff to furnish the boy with 
goods in the year 1856. In the year 1856 Wilkes’ son 
again purchased, on his father’s account, from J. H. Me- 
Clung & Co, a bill of goods amounting to the sum of $63 20. 
All the items of the account were for clothing, except two 
items, as follows: “One gold breast-pin, $5 00; three 
gold shirt buttons, $2 55.” The son was sufficiently sup- 
plied by his father with all necessary clothing. Wilkes 
refusing to pay this last account, suit was brought thereon 
against him by J. H. McClung & Co. 

Before the case was submitted to the jury on the appeal, 
an objection was taken by the counsel for the defendant to 
the depositions of George R. Ward, one of the witnesses, on 
the ground that a portion of the cross-interrogatories was 
not fully answered. 

The following is a copy of the ‘interrogatory and the ans- 
wer, to-wit: 

“Who is present at the execution of these interroga- 
tories?” 

“Charles H. Smith and ———— are the only persons 
present at the execution of these interrogatories.” 

Counsel for defendant also objected to that portion of the 
evidence showing a payment of the account in 1855, as irre- 
Jevant. 
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Both of the objections were overruled by the Court and 
the testimony admitted. 

When the testimony was closed, the presiding Judge, 
amongst other things, charged the jury: “That if the de- 
fendant’s son had contracted a running account with the 
plaintiffs during the year 1855, and the defendant paid it 
without objection, or notice to the plaintiffs not to credit him 
further, that the plaintiffs had a right to infer that the 
minor was authorized by the defendant to continue to pur- 
chase of them similar articles to a reascnable amount.” 
Also, “That if a person is in the habit of allowing his son 
or servant to purchase goods on credit, and pays for the same 
without expressing any objection to the credit given, it raises 
an implied authority to sell said son or servant other goods 
of like kind and amount.” 

Counsel for defendant requested the Court to charge the 
jury: “That the plaintiffs were not entitled to recover, as 
the goods furnished appeared, from the items, not to be neces- 
saries.” 

The Court refused so to charge, but did charge explicitly : 
“That the plaintiff in this case had no right to recover on 
the ground that the goods furnished were necessaries, as 
there was no evidence whatever that they were necessaries. 
But if entitled to recover at all, it was only on the ground 
of implied authority to furnish the defendant’s son with the 
goods,” 

The jury found for the plaintiffs the amount of the account 
sued on. 

Counsel for defendant then moved for a new trial, on the 
grounds : 

1. Because the Court erred in overruling the objection of 
defendant’s counsel to the depositions of Ward, because the 
cross-interrogatory aforesaid was not fully answered. 

2. Because the Court erred in admitting evidence of the 
payment of the account in 1855. 

3. Because the Court erred in his charge and refusal to 
charge as requested, as hereinbefore stated. 
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The Court refused the new trial, and that refusal is the 
error complained of. 


GARTRELL & H111, for plaintiff in error. 
GLENN & Cooper, for defendants in error. 
By the Court.—Lyon, J., delivering the opinion. 


The objection to the answers to the interrogatories of the 
witness George R. Ward was not well taken, and was prop- 
erly overruled. The cross question, “ who is present at the 
execution of the interrogatories?” was answered in this wise 
by the witness, “Charles H. Smith and are the 
only persons present at the execution of these interrogatories.” 
This answered the question, whether truly or not, and the 
Court could not have excluded the interrogatories on the 
ground that the question had not been answered, for it had 
been. It was insisted that as only one person was named, 
and a blank left, followed by the expression, “are the only 
persons.” that other persons were present, among whom 
might have been the plaintiffs; so there might have been, 
but the evidence can not be excluded on a mere supposition 
unsupported by fact. The natural explanation of the blank 
is, that Charles H. Smith, the person named, was the com- 

missioner who wrote out the answers, and at the time this 
answer was written was the only person present, and the 
blank left for the insertion of the name of the other com- 
missioner when he should come in, and the answers sworn 
to, and the filling of the blank was subsequently overlooked. 

2. The next objection was to the relevancy of the proof of 
the account of 1855, made like this, that forms the subject 
matter of this suit, by the son of defendant, with the plain- 
tiff during that year, and its payment by his father, the 
defendant, without objection. The Court overruled the ob- 
jection, and we think, properly. The payment of the account 
of 1855 being similar in amount and items in many respects, 
was a recognition of the right of the son to buy goods on the 
from this fact that the son was authorized to buy goods on 
credit of the father. The plaintiffs had a right to presume 
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the credit of the father. To prove the authority of the agent 
jn a particular transaction, it is competent for the party to 
give evidence of his conduct and dealings in other cotempo- 
raneous affairs of the principal, from which a general agency 
might be inferred. Cobb vs. Smith, 4 Green., 503. A mas- 
ter will be liable for a contract made by his servant if he has 
authorized him in any instance to buy of the plaintiff, and a 
general agency, to order goods on credit may be inferred from 
repeated recognized instances in which the servant has ordered 
goods on credit of other tradesmen. 4 Phill. Ev., 109, 110. 
“Presumptions from a man’s conduct operate in the nature of 
admissions for or against himself. It is to be presumed that 
a man’s actions and representations correspond to the truth.” 
Starkie on Ey., 1253. As that a man will not pay a debt 
which is not due, or acknowledge the existence of a debt to 
which he is not liable. J6. Thus the father would not have 
paid the debt or account of 1855, unless he had been liable 
for it, and he was not liable for it unless he had authorized 
the son to buy the goods on a credit, and as he paid the 
account without objection, and the son continued to buy goods 
of a similar character, the presumption is that the authority 
to charge him, the father, still continued. 

When this case was before the Court previously, 29 Ga., 
381, the Court had an impression, either from the imperfect- 
ness of that record, or otherwise, that the plaintiffs were a 
part of the merchants who had notice not to sell his son goods 
ona credit. This was not the fact. The merchants who 
were notified not to sell the son goods were the merchants 
of Cave Spring. The plaintiffs were merchants residing and 
doing business at Rome when the goods were sold, and they 
had no such notice. Notice to the merchants at Cave Spring 
not to sell goods to the son ona credit is not notice to the 
merchants of Rome, or these plaintiffs. 

For these reasons the charge, as made by the Court to the 
jury, was not erroneous, but properly given, and so of the 
refusal by the Court to charge, as requested by counsel for 
plaintiff, and the motion for a new trial was rightly refused. 

Let the judgment be affirmed. 
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AtBert T. Hackett, plaintiff in error, vs. CLEMENT (C, 
GREEN, defendant in error. 


Executions having been levied by a constable on a negro, as the prop- 
erty of the defendant, were by him placed in the hands of the sheriff 
of Fulton county for sale. The levy was advertised for sale on the 
first Tuesday in August, 1860. The sheriff did not offer the property 
for sale on that day, and afterwards a claim was interposed for the 
property, which was returned by him to the November Term of Catoo- 
sa Superior Court for trial—that being the first Court in Catoosa after 
the executions came to his hands. At the October Term of Fulton 
Superior Court a rule was moved against the sheriff as for a contempt: 
Held, That the sheriff was not liable to attachment at that time, as no 
injury appeared to have been sustained by the plaintiff, but as injury 
might result, in case the negro was found to be subject, and not be 
forthcoming to answer the plaintiff’s demand. The rule is ordered to 
be kept open until a disposition of said claim cease. 


Rule against the sheriff, in Fulton Superior Court. Decided 
by Judge But, at the October Term, 1860. 


Upon the motion of Albert T. Hackett, a rule nisi was 
served upon Clement C. Green, sheriff of Fulton county, 
requiring him to produce in Court seven fi. fas. from a Jus- 
tices Court of Catoosa county, in favor of said Hackett 
against Justin C. Wells, amounting in the aggregate to the 
sum of $339 40, principal, besides interest and cost, and also 
to make return of his actings and doings on the fi. fas., and 
to show cause why he should not pay the amount due on the 
fi. fas. to the plaintiff’s attorney. 

The rule was answered by S. B. Love, the deputy sheriff 
of said county, and the answer states: That the ji. fas. were 
levied by J. C. Rasberry, constable, on a negro boy by the 
name of Billy, as the property of the defendant in fi. fa., 
and that said fi. fas., with the levy thereon, were delivered 
to him by Rasberry on the 7th of June, 1860; that he adver- 
tised the negro for sale on the first Tuesday in August, 1860; 
that previous to the day of sale, Mr. John Caldwell, of the 
city of Charleston, South Carolina, told him that he claimed 
the negro, as trustee for his sister, the wife of the defendant 
in fi. fas.; that he was then on his way to Tennessee or Vir- 
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ginia; that the cars were about starting, and that he did not 
then have time to interpose a claim, but that he would do so 
at any time, and give to the deputy sheriff good security ; 
that under these circumstances he, the deputy sheriff, did not 
sell the negro on the first Tuesday in August; afterwards, 
on the 27th of September, 1860, Caldwell did interpose his 
claim to the negro, and that he, the said Love, had returned 
the affidavit, claim bond, and forthcoming bond, to the Supe- 
rior Court of Catoosa county. 

Upon the showing the presiding Judge discharged the 
rule, and that is the decision upon which error is assigned. 


Haycoop & JoHnson, for plaintiff in error. 
| 


GLENN & Cooper, for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


Was the sheriff liable to attachment for a contempt of 
Court upon the case as made by the rule nisi and the answer 
of his deputy, Love, at the time the rule was moved against 
him? We think that he was not. By section 52 of the Ju- 
diciary Act of 1779, Cobb 577, it is enacted that: ‘“ When- 
ever the sheriff of any county within this State shall fail to 
make proper return of all writs, executions, and other pro- 
cesses put into his hands, or shall fail or neglect to pay up 
all moneys received on such executions, on his being required 
by the Court so to do, he shall be liable to an action as for 
contempt, and may be fined, imprisoned, ete.” The sheriff 
was not liable to attachment under this section, because he 
had not failed to make proper returns of the executions. 
The executions were placed in the sheriff’s hands on the 7th 
day of June, 1860, not for levy, but for sale of the property 
already levied on under these executions by a constable. By 
law, he was required to take such action in the matter as 
would enable him to make a return thereof at or by the next 
Term of the Superior Court of Fulton county, of which he 
was sheriff. At that, the next Term of the Court for the 
county of Fulton, he did make a return that the property 

VoL, XXxlI—33. 
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had been claimed, and the executions, together with the 
claim papers, had been returned to the county of Catoosa 
whence the executions is sued, for trial, and in time for trial of 
the claim at the first Term of the Superior Court in Catoosa 
county after the executions came to his hands. But it js 
objected, that if the sheriff had gone on to sell the property 
on the first Tuesday in August, as he had advertised, no 
claim would have been interposed, the property would haye 
been sold, and the plaintiff received his money. That is a 
mere conjecture, that might have happened or might not. It 
is by no means a contempt, for had the sheriff proceeded to: 
offer the property for sale on the first Tuesday in August, it 
is more than probable that some one, as agent or attorney of 
the claimant, would have interposed his claim and sus- 
pended the sale at that as well as at a subsequent period; 
but whether this was likely or not, it is clear that the sheriff 
having, at the time when called on, or when he was required 
by law so to do, made a proper return, and one which is 
admitted to be true, he is not liable under the 52d section. 
If the sheriff be liable at all, it is under the 50th section 

of the Judiciary Act, Cobb, 576. By that section, it is 
enacted that the sheriff shall be liable either to an action on 
the case or an attachment for contempt of Court, at the 
option of the party, whenever it shall appear that he hath 
injured such party, either by false returns or by neglecting 
to arrest the defendant or to levy on his property, or to pay 
over to the plaintiff or his attorney the amount of any sales 
which shall be made under or by virtue of any execution, or 
any moneys collected by virtue thereof.” There was no 
failure by the sheriff to levy, but a failure to sell at the time 
he advertised to do so is the same thing in substance, we 
think. To make the sheriff liable for this supposed breach 
of his duty under this section of the act, it is necessary that 
it should be made to appear to the Court that the plaintiff 
has been injured. Does that appear? We think not. If 
the property is not that of the defendant, the plaintiff has 
not been injured, although he might have got the money had 
the sheriff exposed the property for sale on the first Tuesday 
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in August, 1860, for in that event he would have got money 
which in justice he ought not to have had, and we can not 
say that he has been injured by a failure to get something 
that did not belong fairly to him. But the plaintiff may 
have been injured ; the property, notwithstanding the claim 
may be subject to the executions, and might, from death or 
other cause, not be brought back to the satisfaction of the 
plaintiff’s demand ; for these chances the sheriff, by failing 
to sell at the time he advertised the property for sale, on the 
first Tuesday in August, 1860, takes the risk. Hence we 
shall send the case back, and direct the Court below to keep 
the rule nist open until the claim case is disposed of; when, 
if the property be not adjudged to be not subject to the exe- 
cutions, the sheriff shall be held liable for the payment of 
ihe plaintiff’s demand by attachment as for contempt, for 
not exposing the negro for sale on the first Tuesday in August, 


1860. 
Let the judgment be reversed with directions. 





Tuomas W. Cox, plaintiff in error, vs. THE STATE OF 
GEorRGIA, defendant in error. 


1. Ina detailed statement of facts, made by the Court to the jury, in the 
hypothesis on which he rested the law as applicable thereto, in the 
charge given, one view of the case upon the evidence, which was all 
important to the defendant, was entirely omitted: Held, that this was 


error. 

2. Whilst it may not be the duty of the presiding Judge, in his charge to 
the jury, to sum up the facts in proof by way of hypothesis or other- 
wise, yet if he undertakes to do so, he must include all that might be 
important to the defence. 


Indictment for murder, in Polk Superior Court. Tried 
before Judge HAMMOND, at October Term, 1860. 


At the April Term, 1858, of Polk Superior Court, a bill 
of indictment was filed and found against Thomas W. Cox, 
charging him with the murder of a negro man slave by the 
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name of Humphrey, the property of Abraham Jones, on the 
11th of January, 1858. 

The defendant was brought to trial at October Term, 1860, 

The following testimony was adduced on the trial, to-wit; 

ABRAHAM JONES testified, that on the 11th of January, 
1858, he heard a pistol fire, and then heard some one halloo- 
ing; that on being told that Humphrey was killed, he went 
to him, and found him ina dying condition; that he was 
shot in the back of the head, and his brains were running 
out at the bullet hole; that witness then hearing some one 
hallooing in the swamp, went to the place and found Cox 
wringing his hands and crying ; Cox asked witness if he was 
going to shoot him, to which witness replied, “no, if you 
will do right ;” Cox said he had done wrong, and begged 
witness not to shoot him; witness asked Cox for his pistol, 
which he gave to witness, it was one of Allen’s patent, with 
six barrels, five of them being heavily loaded; Cox’s wife 
came up, and asked him what made him do it, to which Cox 
replied, that he did not know what made him do it; witness 
carried Cox to where the negro was, and the negro said that 
Cox had shot him, and he reckoned he was satisfied; Cox 
seemed greatly distressed at the groans of the negro, and said 
in reply to the negro, that he (Cox) had done wrong; Cox 
begged witness to take him away from hearing the negro’s 
groans, which witness, for some time, refused to do, and told 
Cox that he had a great mind to take the gun and shoot his 
brains out, to which he replied, that that would do no good, 
and would only place witness in the same condition that he 
(Cox) was in; witness thinks that if the negro had resisted 
Cox, the latter would have been afraid to tell witness of it, 
because he knew that witness would not have believed it, as 
the negro had never resisted anybody; when witness told 
Cox to go where the negro was, he did it more in a tone of 
command than of invitation or request; the negro died about 
12 or 1 o’clock on the same day that he was shot ; Cox was 
employed by witness to work with and control the negroes 
under witness’s direction. 

The State rested the case at this point. 
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JoHN Rowe, witness for defendant, testified to a conversa- 
tion with the deceased negro about Cox, the defendant, in 
which the witness told the negro that he was acquainted 
with Cox, the negro’s overseer, and thought he was a clever 
man and would make a good master to the negro, to which 
the negro replied: “ You don’t know Cox as well as I do, 
if you had seen him treat the negroes as I have, you would 
not say so, and if Cox treats me as he did a negro a day or 
two ago, he will never treat another one so.” 

Lucius THompson testified: That he was going through 
Mr. Abraham Jones’ new ground on the morning of the 
homicide; heard the report and saw the smoke of the pistol ; 
heard some one halloo; thought it was a woman; heard it 
again, and went to where the negro was lying; saav Cox as 
he (the witness) was going after Jones; Cox beckoned wit- 
ness to him; Cox then told witness that he went up to the 
negro, and the negro took hold of him and he shot him; 
asked witness if he thought Jones would shoot him; witness 
said he did not think he would ; Cox then said, if he thought 
Jones would not shoot him, he would stay until he came; 
the conversation with Cox occurred two or three minutes 
after the pistol fired; at the place of the killing the leaves 
seemed to be trodden, as if persons had stood round there; 
looked different from other places; lived about one mile or 
little more from Jones’, and saw Cox at work with the negroes 
in the same new ground; the leaves were trodden, where 
some one had been cutting on a log, and on the opposite side 
from where the negro was lying; the negro seemed to be 
going sorter quartering to the house from the log, and rather 
round a chestnut log; his head was lying toward Jones’ 
house; there was no sign of powder burn on the deceased, 
but there was powder burn on another negro named Clai- 
borne; the deceased was a very stout, able negro, and weighed 
from one hundred and seventy-five’ to one hundred and 
ninety pounds, and was about twenty-five or thirty years old ; 
he has the impression that Cox had a scratch on his face the 
day of the killing. 

Epwarp G. Coursey testified to a conversation with the 











518 SUPREME COURT OF GEORGIA. 


Cox vs. The State of Georgia. 








deceased, two or three weeks before the homicide; Cox was 
living with Jones at the time; the deceased and witness were 
talking about Cox whipping the negroes ; the deceased said 
that he whipped some of them mighty bad; that he did not 
want Cox to whip him that way, for if he did, he (the negro) 
would have to do something that he did not want to do; 

that Jones had offered to sell him to anybody who would give 
his price, but that when Bob Jones had offered to give the 
$1600 00 that Abraham Jones, his master, refused to take 
it. This conversation occurred in Jones’ new ground, when 
witness was out hunting the cows. 

Here the defendant rested the case. 

CHAPLEY EcHOLs, introduced by the State, testified to a 
conversation with Cox a short time before the killing, in 
which Cox said that he was getting on at Jones’ pretty well ; 
that he had all the negroes under subjection except Hum- 
phrey ; that he owed him a whipping, and would give it to 
him the first chance; that he had found a rock in a basket 
of cotton. Witness afterward heard Cox say—pointing to 
the fire board, upon which a pistol was lying—that will get 
Humphrey. Witness had Humphrey at his house at work, 
and heard him say that Cox should not kill him, and that 
he should not whip him; on the day of the homicide, and 
before Humphrey died, witness saw a mark or scratch on 
Cox’s neck; witness was at the place where the negro was 
shot before the negro died, and where he was killed the 
leaves were beat down as though something had dragged 
over them, or they had been stamped down; the leaves had 
this appearance, from where there had been some chopping, 
to where the negro was lying, and the stamped place ended 
there ; witness talked with Cox in the bottom after the negro 
was shot; witness asked Cox why he shot the negro, to which 
Cox replied, that he did not know; Jones and Mrs. Cox were 
- present; afterwards, and when witness and Cox were aside 
to themselves, he again asked Cox why he shot the negro, to 
which Cox answered, that he went up behind the negro, 
where he was chopping on the log, and took hold of him, 
and witness thinks that Cox said the negro dropped the axe 
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and turned upon him, and took him by the throat, and threw 
him down over a log or brush, and that he then called Clai- 
borne, another negro, to take hold of him, which Claiborne 
did, and that deceased then let go his hold on Cox and broke to 
run, and as he, Cox, rose from his position, he drew his pis- 
tol and fired at him; witness saw a singed place in Claiborne’s 
hat that looked like the touch of a ball; Humphrey was shot 
in the back part of the head, rather on the left side, the ball 
ranging upward, as if it would have come out near the ypper 
part of the forehead; this conversation with Cox occurred 
an hour, or an hour and a half after the shooting. 

Davin CLOPTON testified, that the place where the negro 
was killed was like ordinary places in a new ground where 
cutting had been done, the leaves seemed troughed up, and 
torn up in little piles, between where the negro lay and where 
the cutting in the log had been done; saw a scratch on Cox’s 
face, as though done with the fingers. 

B. H. WINFREY testified, that he heard a conversation at 
Cox’s house on Sunday between Cox and the witness, Echols, 
about the rock in the cotton; he thinks Cox said that Jones 
protected Humphrey, and that the next time he, Cox, under- 
took to whip Humphrey, he would whip him or hurt him 
one; Cox’s pistol was lying up on the fire board, and point- 
ing to it he, said, if Humphrey undertook to run or resist, 
there is what would catch him; this conversation is the same 
Kchols testified about, and was with him. 

Mrs. WixFrEY testified to about the same as her husband. 

ABRAHAM JONES being re-introduced by the State, testi- 
fied, that he told Cox not to whip Humphrey about the rock 
in the cotton; there were marks about the place where the 
negro was shot, the ground was damp, the log seemed to be 
the top cut of a rail tree; Cox came to witness’s place to 
work the last of November or first of December preceding 
the homicide. 

Counsel for defendant asked the Court, in writing, to charge 
the jury: “that if a master or overseer undertake to whip a 
slave belonging to such master, or under the control of such 
overseer, and the slave refuses to submit to the whipping, or - 
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resists the whipping, such refusal or resistance is an act of 
revolt, and if the master or overseer kill the slave in such 
act of revolt, the killing is justifiable homicide ; and if you 
believe such to be the facts of this case, from the evidence, 
you must find the defendant not guilty, and if you havea 
reasonable doubt as to whether such are the facts of this case, 
still you must give the defendant the benefit of the doubt, 
and find him not guilty.” 

The presiding Judge declined to give this charge, and 
counsel for the defendant excepted. 

The Court charged the jury: “That if defendant went and 
laid hold on the negro man, Humphrey, for the purpose of 
chastising him, and said negro resisted, and shoved defendant 
down, and took defendant by the throat, and if said negro 
was taken off and ran, that said negro was not in revolt at 
the time when he ran, and if said defendant shot said negro 
at that time, he would be guilty of murder if he shot with 
a deliberate intention to take the negro’s life. If he shot 
said negro at that time, under sudden heat of passion, he 
would be guilty of manslaughter.” 

The jury returned a verdict against the defendant, finding 
him guilty of voluntary manslaughter. 

Counsel for defendant then moved for a new trial of said 
case on several grounds, and amongst them the following, 
which was the only ground upon which the Supreme Court 
passed judgment, to-wit: That the presiding Judge erred 
in charging and in refusing to charge the jury as hdreinbe- 
fore stated. 

The Court refused the new trial, and defendant alleges 
that the refusal was error. 


CuHIsHOLM & WADDELL, IRwIN & LESTER, BUCHANAN 
and SHROPSHIRE, for plaintiff in error. 


M. KeEnprick, (Solicitor General,) contra. 
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By the Court.—Lyon, J., delivering the opinion. 


In the detailed statement of facts as made by the Court to 
the jury, in the hypothesis on which he rested, the law 
applicable thereto, in the charge given, one view of the case 
upon the evidence was omitted, which was of the utmost im- 
portance to the defence. The circumstances of the killing are 
ascertained entirely from the declarations of the defendant. 
The first reason given by the accused was made, in two or 
three minutes after the shooting, to the witness, Thompson. 
Cox then said, that “ he went up to the negro, and the negro 
took hold of him, and he shot him.” This declaration was 
a part of the res geste ; was evidence for the prisoner, and 
was made at or near the time of the shooting, when the true 
inducement or necessity for shooting was impressed most 
strongly on his mind. From that impression of the mind 
he is supposed to have spoken and acted. It was the version 
on which the defence was put, and was the evidence of the 
defendant. 

Now, if the prisoner shot while the negro had hold of 
him, or upon the idea that it was necessary to do so in his 
defence, he is not guilty of a crime, and ought not to be con- 
victed of one. The Court, by the charge made in effect, 
excluded this view; he rejects this evidence as furnishing a 
basis on which the jury should act in their deliberations, 
and instead, takes the version or declaration of the prisoner 
as testified to by the witness, Chapley Echols, which was put 
in evidence by the prosecution. Although the Court does 
not, in so many words, direct the jury that this first declara- 
tion was not evidence, and should not be considered by them, 
yet by not including it in his hypothesis, he not only left 
them at liberty to disregard it altogether as he had done, but 
his failure to do so was well calculated to impress the jury 
with the idea that it was worthless as evidence. For this 
reason we think the charge had a tendency to mislead the 
jury, and was therefore erroneous. In so holding, however, 
we do not hold that it is the duty of the Court, in his charge 
to the jury, to sum up or state the facts in proof by hypothe- 
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sis or otherwise, but if he undertakes to do so, he must include 
all that might be important to the defense. 
Let the judgment be reversed. 


Mr. Justice JENKINS dissented from the judgment in this 
case. 





JOHN PHILLIPS, plaintiff in error, vs. JAMES D. PARNELL 
and WILLIAM JENNINGS, defendants in error. 


A bail bond conditioned that the principal ‘shall well and truly pay the 
condemnation of the Court, or surrender his body to prison in execu- 
tion of the same, in terms of the law, and upon failure thereof, the 
security will do it for him,’’ is a good and valid bond. 


Scire facias against bail, in Fayette Superior Court. De- 
cision made by Judge HaAmMonD, at September Term, 1860. 


John Phillips brought an action in Fayette Superior Court 
against James D. Parnell, for the seduction of the plaintiff's 
daughter, in which action an order for bail was regularly 
taken, and William Jennings became bail for Parnell. 

The condition of the bail bond was as follows, that is to 
say: 

“ Now if the said James D. Parnell, in case he is cast in 
his suit, shall well and truly pay and satisfy the condemna- 
tion of the Court, or render his body to prison in execution 
of the same, in terms of the law.in such case made and pro- 
vided, and upon failure thereof, the said William Jennings 
will do it for him, then the bond to be void.” 

A judgment in favor of the plaintiff for 3500 00 was ren- 
dered, and a capias ad satisfaciendum against Parnell was 
regularly sued out and return with an entry of non est in- 
ventus. | 

A scire facias was then issued against the bail, and when 
the same was called for a hearing, counsel for Jennings moved 
to dismiss the scire facias and discharge the bail, on the 
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ground that the bail bond contained a clause prejudicial to 
the security, and that the same was not conformable to law. 
The presiding Judge sustained the motion, dismissed the 
scire facias and discharged the bail. 
This ruling is the alleged error. 


A. W. Srons, for plaintiff in error. 
TIpWELL & WOOTEN, contra. 
By the Court.—Lyon, J., delivering the opinion. 


The bail bond, which is the subject matter of this contro- 
versy, does not contain any clause, condition or stipulation, 
that is not warranted by law, nor does it omit any required 
by law that is to the benefit of the security ; but contains all, 
and only that prescribed by law, namely: “That the prin- 
cipal shall well and truly pay the condemnation of the Court 
or surrender his body to prisen in execution of the same in 
terms of the law, and upon failure thereof the security will 
do it for him,” that is, pay the debt for him. Tucker and 
others vs. Davis & Potter, 15 Ga. R.,574. The clause omit- 
ted in that case was, “that the principal shall pay the debt,” 
so that the sureties could only satisfy the terms of the bond 
by rendering their bodies in prison for the principal, in case 
‘he did not—not by a payment of the debt. The judgment 
of the Court, therefore, in dismissing the scire facias and 
discharging the bail was erroneous, 

Let the judgment be reversed. 
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Wititram T. WiixiAmsoy, plaintiff in error, vs. GEorgE 
MatTrHeEws, defendant in error. 


1. A grant issues to W., pursuant to a special Act of the Legislature, 
for a lot of land in this State. In relation to that grant the Court 
instructs the jury, ‘‘that if the plaintiff had procured the grant to be 
issued by false and fraudulent representations to the General Assem- 
bly and the Governor, he was not entitled to recover of a party who 
had no notice of the proceedings:’’ Held, That under the evidence 
in the case in which it was given, the charge was erroneous. 

2. In such case, it does not lie in the mouth of a party to call in question 
the grant on that or any other ground, unless he first makes it appear 
that the grant affects him or his interest in the land granted. 

3. Under the Act of the 9th of June, 1825, it is not indispensable that 
there should be a formal judgment of the Court pronouncing a grant, 
issued upon a fraudulent return, void, and ordering it to be cancelled. 
It is sufficient, that there be a verdict of the jury, finding the return 
fraudulent, upon an issue properly made up, under the direction of 
the Court, to try the question of fraud. 


Ejectment, in Coweta Superior Court. Tried before his 
Honor Judge BuLL, at September Term, 1860. 


This was an action, brought in the short form of com- 
plaint, in favor of William T. Williamson against George 
Matthews, to recover the north half of lot of land No. 120, 
in the second district of Coweta county. 

On the trial the plaintiff proved that the premises in dis-. 
pute were situated in said county, and that the defendant 
was in possession of the same at the time the suit was insti- 
tuted, and had been for many years before that time. 

The plaintiff also read in evidence a grant from the State 
of Georgia to the plaintiff for the land in controversy, dated 
in 1854, and reciting on its face that it was issued to the said 
plaintiff by virtue of an act entitled “An Act to authorize a 
grant to issue to William T. Williamson, of the county of 
Baldwin, to lot of land No. 120, in the second district of 
the fourth section of the lottery of 1827.” Approved Febru- 
ary 18th, 1854. 

The plaintiff rested his case at this point. 

The plaintiff introduced in evidence the Act of which the 
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title is given as aforesaid, the preamble to which recites: 
that Robert Attaway fraudulently drew lot of land No. 120, 
in the second district of the fourth section, Coweta county, 
and that said lot was condemned, on information of Joel 
Kinsey, as fraudulently drawn, at September Term, 1828, of 
the Superior Court of Coweta county, and that the State’s 
interest not having been sold, and the informant, Joel Kin- 
sey, failing to comply with the terms and requisitions of the 
law, the said lot of land reverted to the State, under an Act 
of the General Assembly, passed at the last session, headed, 
“ An Act to limit the time for taking out grants to the State’s 
half, and to the informer’s half, of any lot of land fraudu- 
lently drawn, in any of the land and gold lotteries of this State, 
and to provide for the granting of the same after the expira- 
tion of said time ;” and that the said William T. William- 
son, in compliance with the requirements of this Act, having 
paid into the State Treasury, on the 2d of August, 1852, the 
sum of $25 00, the price of the informant’s and State’s half 
of said lot of land, and that in consequence of the judgment 
having been mutilated on the record, and the original being 
lost or stolen, he has failed to get a grant for remedy whereof, 
Section 1 enacts that it shall be the duty of the proper 
officers, upon the Governor being satisfied that the facts 
stated in the foregoing preamble be true, to issue a grant to 
the said fraudulently drawn lot, to the said William T. Wil- 
liamson, it being lot of land No. 120, in the second district 
and fourth section of Coweta county. Provided, that this 
Act, or the grant, shall not affect the rights of any other 
persons claiming title. 

For the purpose of attacking the plaintiff’s grant, and of 
showing that it was procured by fraud on the part of the 
grantee, the defendant offered in evidence the record of a 
scire facias, issued on the 8th day of June, 1827, in favor of 
George M. Troup, Governor, etc., on the information of Joel 
Kinsey, against Robert Attaway, drawer of lot of land No. 
120, in the second district of Coweta county. 

The scire facias alleged that Attaway caused his name to 
be entered for two draws in the land lottery authorized and 
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directed by the Acts of the 9th of June and the 24th of 
December, 1825, and the 14th December 1826, and the 27th 
December in the year aforesaid, when he was not entitled to 
the same, because before he caused his name to be entered, 
and at the time he drew the lot aforesaid, he had absconded 
for debt and to avoid the laws of the State, and had not paid 
his taxes according to law, and the writ called upon him to 
show cause why the return should not be adjudged fraudu- 
lent and the grant annulled, and the land revert to the State, 

On the 27th March, 1828, there was a return on the scire 
facias that the defendant was not to be found in Coweta 
county, and at September Term, 1828, an order was taken 
reciting defendant’s default, and directing the informer to 
proceed ex parte in said case. The following verdict was 
rendered : 








“We the jury find the return fraudulent. 
“R. M. HACKNEY, Foreman.” 


The following judgment was taken in the case, to-wit : 


“Whereupon it is considered and ordered by the Court 
that said return be adjudged and pronounced fraudulent and 
void; that the grant issued for the said lot or tract of land 
drawn in pursuance of said return, to-wit: for No. 48, in 
the 5th district of Coweta county, be cancelled and annulled, 
and made void and of no effect, and as completely set aside 
as if no grant had ever issued, and the informer recover 
costs, etc. October 12th, 1829. 

“WILLIAM Y. HANSELL, 
“Informer’s Attorney.” 


To the introduction of this record the plaintiff’s counsel 
objected, but the Court overruled the objection and plaintiff , 
excepted. 

Here the testimony closed, and the presiding Judge charged 
the jury, “that the presumption of law was in favor of the 
grant, and that it was fair and valid, and the burden of 
proving it to have been procured fraudulently, was on the 
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defendant ; that if the plaintiff had procured the grant to 
issue, by false and fraudulent representations to the General 
Assembly and the Governor, he was not entitled to recover 
of a party who had no notice of the proccedings; that a 
record was not mutilated while it remained in the condition 
in which it was made up by the Court, but that there must 
be some erasure, interlineation, or other alteration of the 
record, unauthorized by the Court, in order to constitute 
what in legal parlance amounts to a mutilation; that if there 
had never been any judgment of forfeiture of this land, and 
no mutilation of the records of the Court, and if this grant 
was procured to be issued by false and fraudulent representa- 
tions that there had been such a judgment, and a mutilation 
of that judgment, then the grant was void as to third par- 
ties, who had no notice of the proceedings before the Legis- 
lature and the Governor. 

The jury found for defendant, and plaintiff excepted and 
prosecutes a writ of error, and asks a reversal of the judg- 
ment, on the grounds: 

1. Because the Court erred in admitting the record afore- 
said. 

2. Because the Court erred in charging the jury as afore- 


said. 
Huey Bucwanay, for plaintiff in: error. 


R. W. Srus, for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


Ist. The Court charged the jury, “that if the plaintiff 
had procured the grant to be issued by false and fraudulent 
representation to the General Assembly and the Governor, he 
. was not entitled to recover of a party who had no notice of 
the proceedings.” Was this charge right? We think, under 
the evidence, it was not. Whether the grant was procured 
by false or fraudulent representation was a question, as the 
case stood on trial, in which the. State also was interested, 
and as the State had acquiesced in the grant, and made no 
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effort to recall it, it is to be presumed that she has waived or 
ratified the grant, notwithstanding it may have been obtained 
by false and fraudulent representations. It does not lie in 
the mouth of the defendant to call in question the grant on 
that or any other ground, unless he first makes it appear that 
the grant affected him or his interest in the land. 

On the trial the defendant did not show that he had any 
interest or claim to the land that was prejudiced by this 
grant. It was true that he, or those under whom he held, 
was in possession of the land, but that is not such interest or 
claim to the land as can affect the right of the State to issue 
its grant to the land, for possession is never adverse to the 
State, and cannot, no matter how long continued, or in what 
good faith made, ripen into a title, or prejudice the right of 
the State to issue its grant therefor when and as it pleases, 
And in this sense the defendant was not entitled to a notice 
of the proceeding. To have been entitled to a notice of the 
proceeding, it was necessary for him to have shown that he 
held under a title from or under the former grant before it 
was declared to be fraudulent. 

The Court further charged, that if there never had been 
any judgment of forfeiture of the land, and no mutilations 
of the records of the Court, and if this grant was procured 
to be issued by false and fraudulent representations that there 
had been such a judgment, and a mutilation of that judg- 
ment, then the grant was void as to the third persons, who 
had no notice of the proceedings before the Governor and 
Legislature. 

The charge amounts to this, that if there was no judgment 
of forfeiture of the land as against the original drawer of the 
lot, Attaway, then this new grant to Williamson was void. 

The charge misconceives the sense, purport and letter of 
the act of 9th June, 1825, Dawson’s Compilation, 256, under 
which the proceedings against the fraudulent grants were had. 
That act declares that all returns (of chances in that lottery) 
made contrary to the true intent and meaning of this act to 
be fraudulent, and all grants issued in consequence of any 
draw made in the contemplated lottery on such fraudulent 
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returns, are hereby declared to be null and void, and the lands 
so granted or drawn shall revert and become the property of 
the State. The question of fraud to be tried upon scire 
facias, etc., wpon an issue to be made up under the direction of 
the Court to try the question of fraud, and in case the jury 
shall find the return fraudulent, the Court shall, by judg- 
ment, pronounce the grant, issued on such return and draw, 
to be void, and order it cancelled, which judgment, when 
transmitted to the Surveyor General’s office, and Secretary of 
State’s office, and entered on file, shall be of sufficient author- 
ity to those officers to cancel the plats and grants for such 
fraudulent draws in their offices respectively. 

From the terms of this act, it is manifest that if the 
return was fraudulent, the grant that issued for the draw, or 
lot drawn on such fraudulent return, is also totally null and 
void, not voidable, but void, a mere nullity. Whether the 
return was fraudulent, was to be ascertained, not by the 
judgment of the Court, but by the verdict of a jury, on an 
issue to be made up and tried under the direction of the 
Court. That issue was made up and tried in this case, and 
a verdict of the jury rendered, that the return was fraudu- 
lent, and in that case the law declares the grant to be null 
and void. It is true that the statute directs that the Court 
shall, by judgment, pronounce the grant to be void, and 
order it to be cancelled, etc. But these are the mere formal 
directions and instructions of the law to its agents as to what 
they shall do, and in which the grantee, or those holding 
under him, have no interest, that may be dispensed with or 
entirely omitted, without affecting the rights of the grantee. 

The great fact which settles the rights of the grantee, and 
on which the law acts, has been ascertained in the manner 
pointed out by the act; that is, that the return was fraudu- 
lent, and the grant, therefore, void. 

Whether the Court pronounced the judgment required by 
law, or the Surveyor-General and Secretary of State per- 
formed the duties required by them or not, the fact still 
remains as ascertained by the jury, that the return was 
fraudulent, the grant void, and the title to the land still in 

VoL, xxx1—34, 
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the State, with a consequent right to regrant the same at 
such times as it pleased. 
Let the judgment be reversed. 





Marrtua Boyp, plaintiff in error, vs. BENJAMIN H. Wurre, 
et al., defendants in error. 


1. The widow of an intestate, who had intermarried with him prior to 
the Act of 1854, (which entitles widows to have advancements to 
children brought into hotch-pot for their benefit, the intestate having 
died after the passage of said Act,) is entitled to have advancements 
made to the children of a former marriage brought into hotch-pot, 
for her benefit, in the distribution of her deceased husband's estate. 

2. Such advancements are not chargeable with interest until they are 
brought into hotch-pot and distributed, and itis not allowable to begin 
computing interest on them after the expiration of twelve months 
from the grant of administration. 


Bill in equity, in Meriwether Superior Court, and decision 
thereon by Judge BuLL, at February Term, 1861. 


Martha Boyd filed her bill in equity, in Meriwether Su- 
perior Court, against Benjamin H. White, in which she 
alleged, that she is the widow of Robert H. Boyd, deceased, 
who died intestate, leaving an estate worth $15,000 00, and 
that his only heirs at law were Frederick G. Boyd, William 
H. Boyd, McDuffie Boyd, George H. White, in right of his 
wife, Mary E. White, formerly Mary E. Boyd, Benjamin H. 
White, in right of his wife, Julia Ann White, formerly Julia 
Ann Boyd, and the complainant, making six in all; that 
upon the death of the intestate, letters of administration on 
his estate were granted to the said Benjamin H. White and 
the complainant ; that White alone managed the estate, com- 
plainant taking no part whatever in it; that he not only 
took possession of the entire estate of the deceased, but also 
wrongfully possessed him of individual property of com- 
plainant, of the value of $250 00, and also has in his hands, 
and refuses to pay over, a balance of $140 10, set apart for 
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complainant’s twelve months’ support; that the intestate, in 
his life time, made advancements to his five children afore- 
said, amounting to $2,500 00 each, and that the same should 
be brought into hotch-pot. 

The bill prays that a full account may be taken of the 
estate of the deceased, and that an account may also be taken 
of the advancements made as aforesaid and they be brought 
into hotch-pot, and that the defendant may be decreed to 
account to complainant for the value of her individual prop- 
erty taken by him, and to pay her the balance of her twelve 
months’ support retained by him, and that complainant may 
also receive the one-sixth part of the clear residue of the 
estate, including the advancements made to the other dis- 
tributees as aforesaid. 

When the case came up for trial, the following facts were 
agreed on by the parties, so that the questions involved in 
the case might” be adjudicated and settled, with the right 
reserved for either or both of the parties to except to the 
decision made and the judgment rendered upon such ques- 
tions, to-wit : 

The complainant was the third wife of the intestate, Robt. 
H. Boyd. The other heirs-at-law and distributees are the 
children of the said Robert H. Boyd by his first wife. Said 
children grew up and settled off, mainly in the life time of 
their mother, the first wife of the intestate, and the advance- 
ments were chiefly made to them during the life time of their 
said mother. The first wife died, and the intestate married 
again. ‘The second wife died, leaving no children. After 
the death of the second wife, to-wit: in the year 1852, and 
before the year 1854, and before the passage of the Act 
authorizing advancements to children, to be brought into 
hotch-pot for the benefit of widows, the intestate, Robert H. 
Boyd, married the complainant. The said Robert H. Boyd 
died, leaving the complainant his widow, who since married 
again, 

Under this state of facts, the first question presented for 
adjudication in the Court below was, whether or not the com- 
plainant was entitled to have all advancements, so made to 
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the children of the first wife, brought into hotch-pot for her 
benefit? The presiding Judge decided that she was so en- 
titled, and to this decision counsel for defendants excepted, 
and now assigns error thereon. 

‘The second question presented was, as to the time when 
the advancements should be charged with interest? The 
Court below decided that the advancements were not charge- 
able with interest until they were brought into hotch-pot, and 
distributed, and that this, was not the point of time, twelve 
months after the grant of letters of administration. To this 
decision counsel for the complainant excepted, and now alleges 
as error, insisting that the distribution should be the date of 
twelve months from the date of the grant of letters of admin- 
itration, and that interest should be charged on said advance- 
ments from that date. 


B. H. H111, for defendants. ‘ 


JoHN W. Park, for complainant. 
By the Court—JENKINS, J., delivering the opinion. 


The record in this case presents two questions for our con- 
sideration : . 

ist. Whether a widow of an intestate, who had intermar- 
ried with him prior to the Act of 1854, (entitleing widows 
to have advancements made to children brought into hotch- 
potch for their benefit, the intestate having died after the 
passage of said act,) was entitled to have advancements made 
to the children of a former marriage, brought into hotch- 
potch for her benefit in the distribution of her husband’s 
estate. 

2dly. When are advancements chargeable with interest 
under said act? 

Upon the first question, the Court below held that the 
widow was so entitled, and we think, correctly. 

It was insisted, in the argument, that the act so construed 
interferes with vested rights, but how, we could not ascertain 
from it. 
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The only property proposed to be taken into consideration 
in the distribution, the right to which was vested, either at 
the time of the widow’s marriage, or at the passage of the 
act in question, was the property advanced. The construc- 
tion given to the act by the Court below does not interfere 
with the right of the children advanced to but it is said 
that by this construction their interest in the property, of 
which their intestate parent died possessed, is greatly dimin- 
ished. So it is, but as they had not, until the death of their 
father, any vested right to any portion of the property whereof 
he died’ seized and possessed, it does not follow that such 
diminution interferes with a vested right. Had the Legis- 
lature, instead of this law, enacted one making the widow of 
an intestate his sole heir, it would not have interfered 
with any right vested in the children of one then living. 
The question is made, when, under the provisions of this act, 
advancements are chargeable with interests. 

The language of the act is, “ when any child or children 
shall have had an estate by settlement or advancement of the 
intestate, in his lifetime, by portion or portions, such estate, 
at its value at the time of the advancement, without interest 
thereon, shall be brought into account or hotch-pot at the 
time of the distribution, as so much of the share of any such 
child of the intestate.” - 

The Court below held that an advancement was not charge- 
able with interest “ until it was brought into hotch-pot and 
distributed, and not at the expiration of twelve months from 
the grant of administration.” It is insisted in behalf of the 
complainant in the Court below (the widow) that interest 
should be computed from the time last mentioned, because 
the words in the Act of 1854, “at the time of distribution,” 
must be taken as referring to that provision of the Act of 
1764, which requires that the first distribution shall be made 
within twelve months after administration granted. We do 
not feel the force of this suggestion. 

The Act of 1854 relates exclusively to distribution among 
the next of kin, whilst the section of the Act of 1764 
referred to, relates only to distributions among creditors. 
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What connection, then, can there be between a distribu- 
tion among creditors and interest upon advancements? or 
why the one should result from the other, is not at all appa- 
rent. 

Between advancements and distributions among heirs, there 
is an intimate connection; but no statute prescribes a time 
when such distribution shall be made, nor does the law con- 
template more than one such distribution. It is true, cases 
may arise wherein there may properly be several distribu- 
tions among heirs, but these are exceptional. 

We think the distribution contemplated by the Legislature 
in the passage of the Act of 1854, was the distribution 
among the next of kin, and this rarely happens within 
twelve months after the grant of administration. Our opin- 
ion, moreover, is, that it was not the intention of the Legis- 
lature to fix a time from which interest should be computed 
on advancement, but merely to provide, that in the adminis- 
tration of an estate, no account should be taken of advance- 
ments until the time of distribution, and that then they 
should be brought in at their value when made, without 
interest. The only mention made of interest seems to inhibit 
the computation of it at all—without interest. We therefore 
think the ruling of the Court right on this point also. 

Let the judgment be affirmed. 





Enocu Facav, plaintiff in error, vs. Moses Brentty, de- 
fendant in error. 


The Statute of Limitation is not a bar to a suit in this State on a revived 
judgment from the State of Alabama, unless five years, the statutory 
period in such cause of action, has elapsed since the revival to the 
bringing of the suit in this State. The statute commences to run 
from the point of time when the judgment was revived, and not from 
the time when the judgment was first obtained, the judgment having 
been revived according to the statute law of Alabama. 


Debt on a foreign judgment, in Troup Superior Court. 
Tried before Judge BuLL, at the November Term, 1860. 
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The record in this case presents the following facts and 
questions, to-wit : 

On the 30th of March, 1840, Enoch Fagan recovered a 
judgment in the Circuit Court, held in and for the county of 
Tallapoosa, in the State of Alabama, against Moses Bently 
and John B. Crawford, for the principal sum of $757 54, 
and $16 25 for costs. From this judgment an fexecution 
issued, on the 18th day of April, 1840, which was returned 
nulla bona, on the 2d of September, 1840. 

At the October Term, 1857, the death of Crawford was 
suggested, and a scire facias issued calling upon Bently to 
show cause why the judgment should not be revived against 
him on the ground, that no execution had been issued on the 
judgment for more than ten years. 

The scire facias was returned non est inventus, and an alias 
scire facias issued and was duly returned non est inventus, 
upon which an order was taken, that a notice requiring 
Bently to appear and show cause why the judgment should not 
be revived, be published in the “ Dadeville Banner,” a week- 
ly newspaper, published in the town of Dadeville, in said 
county of Tallapoosa, for the space of thirty days, and that a 
copy of the newspaper, containing the notice, be forwarded 
to the post office of Bently, in the county of Troup, in the 
State of Georgia. 

At the March Term, 1859, upon a showing to the Court 
that the previous orders had been fully complied with, it was 
“ordered and considered by the Court, that said judgment 
be revived as to said Moses Bently, and that the plaintiff 
recover of said Moses Bently the said sum of $757 57, with 
interest thereon from the 30th day of March, 1840, the date 
of said judgment, together with said sum of $16 25, the 
cost in said original judgment, and also the costs of this 
motion, and that the plaintiff have execution for the same, 
for all which, let execution issue.” 

On the 16th of May, 1859, execution was issued from this 
last judgment, and on the 18th of June, 1859, the execution 
was returned nulla bona. 

On the 1st day of May, 1860, suit was instituted on this 
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judgment, in Troup Superior Court, in favor of Fagan 
against Bently, to which suit Bently pleaded the Statute of 
Limitations. 

On the trial of the case the plaintiff read in evidence an 
exemplification from the record of the judgment sued on. 

The plaintiff also offered in evidence certified copies of 
sections 2418 and 2419 of the Code of Alabama, published 
in pursuance of an Act of the General Assembly of Ala- 
bama, approved 5th of February, 1852, of which the follow- 
ing are copies. 


“CHAPTER XVIII—Of the revival of judgment. 


“Section 2418. When execution has been issued on a 
judgment within a year after its rendition, and has not been 
returned satisfied, another execution may issue at any time 
within ten years after the teste of the last, without a revival 
of the judgment.” 

“Section 2419. No execution can issue on a judgment on 
which execution has not been sued out, within one year after 
the rendition, until the judgment is revived by scire facias, 
calling on the defendant to show cause why the plaintiff 
should not have execution on his judgment. But if ten 
years have elapsed from the rendition, without the issue of 
the execution; or if ten years have elapsed since the date of 
the last execution issued, the judgment must be presumed to 
be satisfied, and the burthen of proving that it is not satis- 
fied is cast on the plaintiff.” 


Also, a certified copy of An Act of the General Assembly 
of the State of Alabama, approved 8th of February, 1858, 
of which the following is a copy: : 


AN ACT to amend section 2419 of the Code of Alabama. 


“SEcTION 1. Be it enacted by the Senate and House of 
Representatives of the State of Alabama in General Assembly 
convened, That no execution shall issue on a judgment or 
decree of the Circuit, Chancery or Probate Court, on which 
execution has not been sued out within one year after its ren- 
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dition until the same has been revived by scire facias, if the 
defendant therein is a resident of this State, calling on him 
to show cause why the plaintiff should not have execution on 
such judgment or decree, and in case the defendant is a non- 
resident, the plaintiff shall be required to make affidavit of 
the fact of non-residence, and that such judgment or decree 
is unsatisfied, and cause publication to be made for thirty 
days, in some newspaper published in the county, calling on 
the defendant to show cause why the plaintiff should not 
have execution on his judgment or decree; a copy of which 
newspaper, containing such publication, must be forwarded 
by mail to such defendant if his post office be known.” 


All of this testimony was repelled by the Court, upon 
objection made thereto by counsel for defendant, and judg- 
ment of non-suit was awarded against the plaintiff on the 
grounds : 

_ 1, That the original judgment was barred by the Statute 
of Limitations. 

2. That the Circuit Court held for Tallapoosa county, Ala- 
bama, had no jurisdiction of the person of Moses Bently in 
reviving the judgment. 

This decision is the error alleged. 


B. H. Brneuam for plaintiff in error. 
B. H. Hitt, contra. 


By the Court.—Lyon, J., delivering the opinion. 


When this cause was heard before us, in term, it was insist- 
ed in the argument that the Court below, on the trial of the 
case, rejected the exemplification of the record of the judg- 
ment from Alabama, the subject matter of the suit, as evi- 
dence, and it is stated in the bill of exceptions that the Court 
so decided. We ruled then that that decision was erroneous, 
but on looking since to the certificate of the presiding Judge; 
I find it there stated that the record was not rejected, but 
admitted as evidence. In making the decision we were mis- 
led by the statement in the bill of exceptions, the place wher® 
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we must look to find what was decided on the trial, our 
attention not having been called to the certificate. The cer- 
tificate states that the exemplification was admitted, and the 
case non-suited, on the ground that the suit was bound by 
the Statute of Limitation. 

The only question, therefore, necessary for us to consider 
is, was the judgment from the State of Alabama the founda- 
tion of the suit barred by the Statute of Limitations of the 
State of Georgia. We hold that it was not. The statute 
limiting suits or judgments from Courts other than the 
Courts of this State, is as follows: “ All suits upon judg- 
ments obtained out of this State shall be brought within five 
years after such judgment shall have been obtained, and not 
after.” Act of 6th March, 1856, Pam. Acts, page 234, 
is a substantial re-enactment of the Act of 7th Decem- 
ber, 1805. ‘And the said actions of debt upon judgments, 
obtained in Courts other than the Courts of this State, within 
five years next after the judgment shall have been obtained, 
and not after.” 

The judgment on which this suit is brought is the revived 
judgment obtained at the Spring Term of the Circuit Court 
of Tallapoosa county for the year 1859, and not the old judg- 
ment obtained at the Spring Term of that Court, 1839, and 
therefore the right of the plaintiff to bring suit on that judg- 
ment is not barred; it is not within the terms of the act of 
limitation. 

If the judgment, as originally obtained in 1839, had not 
been revived, and the suit had been for a recovery on such 
judgment, the Statute of Limitations would have barred that 
right, but being revived according to the statutory provisions 
of that State, the judgment of 1859 is the judgment now 
of force, and not that of 1839, and to it the statute is no 
reply, as five years had not elapsed from the time that judg- 
ment was obtained until this suit was brought. 

But it is insisted that as the defendant did not reside 
in the State of Alabama at the time the judgment was 
revived in 1859, but in the State of Georgia, as the record 
shows, that Court had no jurisdiction over the defend- 
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ant, and the judgment of revival was void as to him. As 
to the effect of the judgment of revival upon the defendant, 
we will not now undertake to say—it is not necessary that 
we should. What we do decide is, that the Statute of Limi- 
tation is not a reply. The Court had the power, as all 
Courts of general jurisdiction have, to revive its judgment 
under such rules and regulations as may be prescribed by 
law, and this judgment has been revived in strict conformity 
to the statutory provisions of the State of Alabama. See 
statutes of that State on this subject in Reporter’s statement 
of facts, that were in evidence in the trial of the case in the 
Court below. Whether the defendant is concluded by this 
judgment of revival, from setting up any meritorious defense 
that he may have had, then arising since the original judg- 
ment was obtained in 1839, and before the judgment of 
revival in 1859, such as payment, release, etc., we do not say, 
as no such questions have been made or discussed, but we are 
inclined to think he would not be, if he failed to receive 
actual notice of the pendency of the proceedings to revive 
the judgment. 
Let the judgment be reversed. 





JAMES L. Hoseoon, plaintiff in error, vs. Joun S. CocHran, 
defendant in error. 


1, When the evidence justifies and sustains the verdict, a new trial will 
be refused. 


Assumpsit, in Fayette Superior Court. Tried before Judge 
Hamwonp, at the September Term, 1860. 


On the 24th of May, 1858, John 8. Cochran sued James 
L. Hobgood, in the Superior Court of Fayette county, to 
recover the sum of $140 01, which plaintiff alleged that the 
defendant owed him for work and labor from the 29th of 
September, 1856, until the 26th of April, 1857, at $15 00 
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‘per month, and for two hundred and seventy-one pounds of 
cotton, at 13 cents per pound, and one horse collar, at 25 
cents, and seventeen and a half bushels of coal, at 4 cents 
per bushel. 

The defendant pleaded that he owed plaintiff nothing for 
work in 1856, for all that he did for defendant in that year 
was in consideration that defendant would, and did furnish 
hands to aid plaintiff in gathering his crop; and that he 
owed plaintiff nothing for work in 1857, for that he and 
plaintiff made a special contract, in which it was agreed, that 
plaintiff should serve the defendant as cropper, or overseer, 
for said year of 1857, for the one-eighth part of the crops 
made in that year, and that plaintiff, after working under 
said contract until some time in April, without cause or 
provocation abandoned the contract and the work, and quit 
defendant’s service without his consent. 

The defendant also pleaded a set-off of $48 97. 

On the trial of the case the accounts on both sides were all 
admitted to be due, except the item in plaintiff’s account for 
work, and that was the only question in controversy. 

In behalf of the plaintiff it was shown by the testimony 
of Thomas J. Heard that plaintiff went to work for defend- 
ant about the Ist of October, 1856, and continued until about 
the last of April, 1857, and that he worked well, and that 
his services were worth $15 00 per month; that the defend- 
ant’s hands did assist the plaintiff to gather his crop in 1856, 
but that plaintiff could have gather it himself in fifteen 
days ; that when plaintiff went to defendant’s to work, the 
latter told witness that he had hired plaintiff until Christ- 
mas, and that if he liked him he should keep him for 1857. 

On the part of defendant, Jesse Hightower testified, that 
in the latter part of 1856, he heard the parties agree that the 
plaintiff should come and take charge of defendant’s hands 
and gather the crops of both parties at once, so as to make 
timely preparation for the succeeding crop of 1857; that the 
parties also agreed that the defendant should furnish land, 
hands, tools, stock, etc., and plaintiff should work with and 
superintend the hands, and receive for his services a hand’s 
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part, the (land, tools, stock, ete., to be counted a hand); that 
some time in 1857, in the spring or summer, it may have 
been later, plaintiff came to witness, and requested him to 
draw up an agreement in writing between the parties ; witness 
consented to do so, provided the defendant was there to agree 
to it; witness told plaintiff it was no use to draw up an 
agreement unless both parties were there to agree, that the 
other might differ when he saw it; witness did not see plain- 
tiff working on defendant’s farm after the conversation about 
drawing up a contract. 

The evidence being closed, the Court charged the jury, 
“that plaintiff could not abandon his contract and sue, unless 
he and defendant mutually agreed to abandon it; that if 
defendant had discharged plaintiff without just cause, or if 
both parties had mutually agreed to abandon the contract, 
then plaintiff was entitled to recover in money for the time 
he had worked for defendant, at such price as his services 
were proven to be reasonably worth.” 

The jury found for the plaintiff the sum of $76 55, and 
defendant’s counsel moved for a new trial on the grounds: 

Ist. That the verdict was contrary to the evidence, the 
weight of the evidence, and without sufficient evidence to 
support it, and therefore contrary to law. 

2d. That the Court erred in charging the jury as set forth, 
there being no evidence to warrant such a charge. 


TipwELL & Wooten, for plaintiff in error. 
BLaLock and Q. C. GRICE, contra. 


By the Court.—LuMPkKIn, J., delivering the opinion. 


In the first place, it is not satisfactorily proven that there 
was any special contract. Jesse Hightower is the witness 
that proves it, and yet he testified that some time in the year 
1857 plaintiff came to him and wanted him to draw up an 
agreement in writing between him and defendant, and he 
told plaintiff he would do so, provided defendant was there 
to agree to it; that there was no use to draw it unless both 
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parties were there to agree; that the other might differ when 
he saw it. 

Now I submit, that it does not look as if this witness had 
witnessed a valid agreement between the parties for the year 
1857, previous to this time. 

There is another remarkable thing in the defendant’s case, 
to-wit: the discrepancy between the special contract, plead 
by him and proven by this witness, Hightower; according 
to the former, the plaintiff was to have one-eighth of the 
crop; by the latter, the defendant was to furnish “hands, 
tools, lands, stock, etc.” and the plaintiff was to have for his: 
compensation a hand’s part—the lands, tools, stock, etc., to 
be counted a hand. It may be, that reckoned in this way, it 
would constitute an eighth—still it does not appear that it 
is so—and there is wanting the necessary amount to make 
it so. 

The plaintiff’s case is fully made out by Thomas J, 
Heard, whose testimony in rebuttal is contradictory to that 
of Hightower. 

From all these circumstances, the jury were justifiable in 
finding that the special contract was not satisfactorily proven, 
and they might award to the plaintiff what his services were 
reasonably worth. 


Let the judgment be affirmed. 





Roserts & HuGuHey, plaintiffs in error, vs. Lewis F. Har- 
RIs, defendant in error. 


1. The attorney of a party endorsed and signed the following waiver 
upon the back of a package containing depositions: ‘‘ All objections 
to the execution and return of this set of interrogatories are hereby 
waived:’’ Held, that the party was concluded from objecting to the 
depositions, because the cross-interrogatories were not fully answered. 

2. Proof of a special contract for rent, is admissible under the short 
form of pleading, when the bill of particulars annexed to the petition 

sets out fully all the terms of the contract. 
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3, A charge of the presiding Judge, in accordance with the law and facts 


of the case, is not erroneous. 
4, Where the verdict is in conformity to the law and testimony of the 


case, it will be maintained. 


Complaint for rent, in Troup Superior Court. Tried 
Judge Buux, at the November Term, 1860. 


This was an action, in the simplified form of pleading, 
brought by Lewis F. Harris against Roberts & Hughey, to 
recover the sum of $300 00, alleged to be due the plaintiff 
for the rent of an office in the city of Savannah for the year 
1857. The bill of particulars annexed to the petition was 


as follows: 


Messrs Roperts & HvuGuHey, 


To Lewis F. Harris, Dr. 
1857. 
Dec. 1. For one quarter’s rent of office in Savan- 
nah, with interest on same from date.....$ 75 00 
March 1. One quarter’s rent, interest on same from 
CUE 05.5 saidenrvisnasnnssiciniliep etoile ane 
June 1. One quarter’s rent, interest on same from 
cise dannsnivisintrsca tintin inven 75 00 
Sept. 1. One quarter’s rent..........sccccssssssreseseee 75 00 
$300 00 


The defendants pleaded the general issue, and also that 
they rented the office on condition that the same should be 
fitted up in good style and a coal grate placed in the fire 
place, all of which the plaintiff failed to do, and which 
failure discharged defendant from all obligation to pay the 
rent. 

On the trial, plaintiff proved by the depositions of Benja- 
min Whitehead, that the account sued on was correct; that 
plaintiff’s office was rented to defendants for one year from 
the 1st of September, 1857, at the rate of $300 00 per 
annum, the rent to be paid quarterly, which would make the 
time the rent was due, 1st of December, 1857, 1st of March, 
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1858, 1st of June, 1858, and Ist of September, 1858, and 
$75 00 the amount to be paid each time; that defendants 
took possession of the office and promised to pay the rent 
promptly as it became due; that some time in December J, 
M. Cooper left Savannah, and left the key of the office with 
the witness; that in the absence of a special contract for the 
year, the rent would have been worth $100 00 for the time 
defendants actually occupied the office. 

Counsel for defendants objected to the reading of these 
depositions of Whitehead on the grounds: 

1st. Because the ninth cross-interrogatory was not fully 
answered. 

2d. Because the testimony sought to show, and did show, , 
a special contract, which was inadmissible under the state of 
the pleadings, the action being in the short form, and based 
upon an open account. 

On the back of Whitehead’s deposition the following 
waiver was endorsed, to-wit: 








“ All exceptions to the execution and return of this set of 
interrogatories are waived. 
“J. K. STRICKLAND, 
“ Defendant’s Attorney. 
“ June Ist, 1860.” 


The Court overruled the objection to the depositions on 
both the grounds taken, and counsel for defendant excepted. 

The Court charged the jury, “that if they believed that 
the defendants, by contract, rented the premises for one year, 
and that possession was delivered to them or their agent, the 
defendants were liable for the whole year’s rent, even though 
they did not occupy it for the whole time, unless the contract 
was in some way annulled or rescinded ; that the delivery of 
the key of the office by the defendants to plaintiffs did not 
operate as a recision of the contract, unless it was delivered 
and accepted with that understanding. That if it was deliv- 
ered by the plaintiff, with the understanding that by that act 
the plaintiff was resuming possession of the premises, then 
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the plaintiff entitled to recover only pro rata for the time 
defendants were in possession.” 

The jury returned a verdict in favor of the plaintiff for 
$300 00 principal, and the sum of $54 64 interest, with costs 


of suit. 
Counsel for defendants then made a motion for a new trial 


on the grounds: 

1st. That the Court erred in overruling the objections of 
defendant’s counsel to the execution and return of the depo- 
sitions of the witness Whitehead. 

2d. That the Court erred in allowing the depositions of 
Whitehead to be read in evidence, proving as they did, a 
special contract, when such proof was not admissible under 
the form of pleading adopted in this case. 

3d. That the charge hereinbefore stated was erroneous. 

4th. That the verdict was contrary to that part of his 
Honor’s charge in which he instructed the jury, that the 
burden was on the plaintiff to prove that the contract was 
made, what that contract was, and that plaintiff had complied 
therewith on his part. 

5th. That the verdict was contrary to the evidence. 

The presiding Judge refused the new trial, and the defend- 
ants assign error upon that refusal. 


BiGHAM, STRICKLAND, for plaintiff in error. 


FERRELL & BULL, contra. 


By the Court.—Lumrxtn, J., delivering the opinion. 


On the trial the defendant objected to the reading of Ben- 
jamin’s Whitehead’s interrogatories, on the ground that the 
ninth cross-interrogatory was not answered. This objection 
is covered by the waiver of defendant’s counsel, J. K. Strick- 
land. It is in these words: ‘ All objections to the execution 
and return of this set of interrogatories (meaning White- 
head’s) are hereby waived.” The whole of Whitehead’s 
testimony was objected to because it proved a special contract, 
and was inadmissible under the pleadings. We do not think 
there is anything in this objection. 

VoL, XXxlI—35. 
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The complaint has a bill of particulars attached to it, set- 
ting out that the rent was for so much per annum, payable 
quarterly, and with interest on each quarter as it fell due, 
This is as special as a bill for specific performance, as special 
as the O. S. pleadings. 

We see no error in the charge of the Court, and think 
that the verdict was in conformity to the charge and to the 
testimony in the case. 

Let the judgment be affirmed. 





Epmunp J. BaAILey, plaintiff in error, vs. WILLIAM Nev, 
administrator, etc., defendant in error. 


[LumpKIn, J., did not preside in this case.] 


1. Certain depositions offered in evidence were objected to, on the 
ground, that one of the cross-interrogatories was not fully answered, 
the question being, ‘‘ what relation are you to Bailey, or any of the 
parties? Who is present, or been present, during the execution of 
these interrogatories? Where taken at, and where is the defendant?’ 
and the answer being: ‘‘ None whatever. The commissioners and 
myself are all that are present, and all that has been, during the exe- 
cution of these interrogatories. In the town of Conyers, Newton 
county.’’ The Court sustained the objection and repelled the depo- 
sitions: Held, that the Court committed error. 


Debt, in DeKalb Superior Court. Tried before Judge 
BULL, at October Term, 1860. 


This was an action, commenced on the 25th of March, 
1857, by William New, as administrator of Lemuel H. 
Pruett, deceased, against Luke J. Robinson, as principal, and 
John M. Robinson and Edward J. Bailey, as securities, to 
recover the amount of a promissory note dated the 3d of 
March, 1855, due the 25th of December, 1855, payable to 
the said Lemuel H. Pruett or bearer, for $657 30, with 
interest from 25th December, 1854. 

Edmund J. Bailey pleaded to this action, that he was a 
surety only on the note sued on, and was not interested in 
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the consideration thereof; that on the 1st day of July, 1856, 
he notified the plaintiff to proceed to collect said note, which 
he failed to do for more than three months thereafter, and 
that under the laws of this State, he (Bailey) was discharged 
from all obligation to pay the debt. 

The issue raised by this plea formed the only question in 
the case, and quite a number of witnesses testified on both 
sides. 

Amongst other things, the defendant offered in evidence the 
depositions of Elijah L. Turner, for the purpose of impeach- 
ing Asbury W. Jackson, a very important witness who had 
testified in behalf of the plaintiff, by proving that Jackson 
had made statements wholly inconsistent with his testimony 
on the trial. 

The depositions thus offered were objected to by counsel 
for the plaintiff on the ground, that one of the cross-interroga- 
tories was not fully answered. The cross-interrogatory was, 
“What relation are you to Bailey, or any of the parties? 
Who is present, or been present, during the execution of 
these interrogatories? Where taken at, and where is the 
defendant ?” 

The answer to this cross-interrogatory was: 

“None whatever. The commissioners and myself are all 
that are present, and all that has been during the execution 
of these interrogatories. In the town of Conyers, Newton 
county.” 

The Court sustained the objection and repelled the depo- 
sitions, and defendant complains that the Court erred in so 
doing. There were other questions made in the bill of excep- 
tions, but this was the only one passed upon by the Supreme 
Court, and hence all others are omitted. 


M. A. CANDLER, for plaintiff in error. 


CLuarkK & LAMAR, contra. 
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By the Court.—JENKInS, J., delivering the opinion, 


A reversal of the judgment of the Court below is asked, 
because the Court erred in ruling out the deposition of Tur- 
ner, the witness. They were ruled out on the ground, that 
he had not fully answered their cross-interrogatory. The 
part unanswered is: “ where is the defendant?” (at the time 
witness answered.) Every other part of the interrogatory 
is answered, 

Ist. This part as to the whereabouts of the defendant is 
also answered to the extent that it can be material. The 
object was to ascertain whether or not defendant was present 
at the examination of witness. 

The answer shows that he was not. 

2d. Defendant not being present, witness could not possi- 
bly know where he was, nor was it material. The reason 
for rejecting the testimony was insufficient. The testimony 
seems to be important. 

The judgment must be reversed and a new trial had. 

Let the judgment be reversed. 





Fa 


JoHN F. ALBert, plaintiff in error, vs. Humpurey P. 
Howe t, defendant in error. 


1. Where the answer of an officer to a rule against him for failing to pay 
over money which he has collected is so vague, uncertain, and indefi- 
nite as that it can not be traversed, the answer will be adjudged insuf- 
cient. 


Rule against a Justice of the Peace, in Fulton Superior 
Court. Decided by Judge BuLL, at October Term, 1860. 


John F. Albert, in his official character as Justice of the 
Peace of the 530th district, Georgia Militia, of Fulton 
county, collected and received for the plaintiff the sum of 
$70 00 principal and $3 61 interest up to 28th of April, 
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1860, on‘a fi. fa. in favor of Humphrey P. Howell, against 
Joseph Reeves, and Claiborne Hawes security. 

At October Term of Fulton Superior Court a rule nisi 
was granted and served upon the said Albert, requiring him 
‘to show cause why he should not pay said sums of money to 
the plaintiff or his attorney, or be attached as for a contempt. 

In answer to the rule, Albert admitted that he had col- 
lected the money, but that in a few days thereafter he pro- 
posed to borrow the money from the plaintiff, Howell, and 
that Howell did verbally loan the same to respondent, at the 
rate of ten per cent. per annum, which respondent agreed to 
give for the use of the money, and therefore insists that he 
is not liable to be ruled therefor. 

The presiding Judge decided that this answer was insuf- 
ficient, and granted a rule absolute requiring the said Albert 
at once to pay the money to plaintiff’s attorney. 

This decision is the error alleged in the bill of exceptions, 


Sms & Hoyt, for plaintiff in error. 
J. M.& W. L. Catuoon, contra. 
By the Court.—LuMPKIN, J., delivering the opinion. 


Conceding that the alleged contract between the creditor 
and magistrate.was valid and could be enforced, and would 
constitute, therefore, a good bar to the further prosecution of 
the creditor’s rights, it was too vague and uncertain. For 
what length of time did it operate? Has the time elapsed ? 
Was it to extinguish the judgment; or was it only at the 
rate of ten per cent. on the amount collected, so long as 
Howell might suffer it to remain in the hands of the Jus- 
tice of the Peace? 

We are satisfied that the return is too indefinite to be 
traversed. 

Let the judgment be affirmed, 
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ATLANTA AND West Point RAILRoAD Company, plaintiff 
in error, vs. WILLIAM A. SPEER, defendant in error, 


(Lumpkin, J., did not preside in this case.] 


1, S. granted to the Atlanta and West Point Railroad Company a right- 
of-way over his lands. In consideration of the grant the Railroad 
Company contracted to take from a platform, to be erected beside 
their road, on the premises of the grantor, all produce to be shipped 
by him. and to bring and place on the platform all freight shipped by 
or for him to that place from any other point on their road: Provided 
he should give three days notice to the nearest agent of the Company 

( of any such freight to be transported: Held, that a Court of Equity 

( will not decree a specific performance of such a contract. Held also, 
that for any breach of such a contract there is an adequate remedy at 
law. 

2. A Court of Equity will not interfere to enforce a contract except bya 
decree for specific performance, and there is no sufficient foundation 
for the prayer for pecuniary damages for past violations of the contract 
in this case. 

8. Where the intention of the parties to a contract is sufficiently appa- 
rent to be recognized in any Court, the fact that a word is omitted is 
no sufficient reason for bringing a party into a Court of Equity fora 
reformation of the contract. 


Bill in equity, in Troup Superior Court, and decision on 
demurrer, made by Judge D. F. Hammonp, at Chambers, 
on the 6th of March, 1861. 


On the 10th of December, 1850, William A. Speer exe- 
cuted a deed to the Atlanta and West Point Railroad Com- 
pany, (then called the Atlanta and LaGrange Railroad 
Company,) of the material parts of which the following is a 
copy, to-wit : 

“The said William A. Speer, for and in consideration of 
running their contemplated railroad on and along his land, 
as well as in consideration of the sum of five dollars to him 
in hand paid,” before the execution of the deed, “ hath given, 
granted, bargained and sold, and doth by these presents give, 
grant, bargain and sell unto the said Railroad Company, and 
their successors and assigns, the right-of-way over which to 
pass at all times, by themselves, directors, officers, agents, 
servants and hirelings, in any manner they may think proper, 
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and particularly for the purpose of running, erecting, and 
establishing thereon a railroad, with double track and turn- 
out, or. with single track and turn-out, as may at all times 
be at the discretion of said Company pursuant to their char- 
ter of incorporation, and to this end the limits of said right- 
of-way shall extend in width one hundred feet on each side 
from the centre of the roadway, when completed, and to 
extend in length through the whole tract of land owned and 
claimed by the said William A. Speer, being lots of land 
Nos. 34 and 35, in the 11th district of said county of Troup, 
and running in such direction through said tract of land, as 
said Company, by their agents, managers or workmen shall 
think best suited for the purpose of locating and establishing 
their said works; and connected with said right-of-way, the 
said Company shall have the right to cut down and remove 
all such timbers, or other growth, on each side of said road, 
as would by falling or shading the same injure the rails, or 
other parts of said road. In addition to the consideration 
above named, the said Company agree to erect and maintain 
a platform at some convenient point, on said right-of-way, 
for the shipment and receipt of such produce and merchan- 
dise as the said Speer, his heirs or assigns, may [desire] to 
ship or receive, said shipment to be taken on three days’ 
notice being given to the nearest agent of the Company. The 
said Speer, his heirs and assigns, reserve the right to culti- 
vate the land not wanted in the construction and repairs of 
the road, and also the right to flood the grounds near the arch 
culvert in the cultivation of rice.” 

On the 19th of April, 1860, the said William A. Speer 
exhibited his bill ig equity, in Troup Superior Court, against 
the said Railroad Company, setting out the said deed and 
alleging that although a platform was erected on the right 
of way granted in the deed, yet in every other particular the 
Company had disregarded and violated the obligations and 
duties imposed upon it in and by the terms of the contract. 
The complainant specifies a number of instances in which 
the Company refused to ship produce and merchandise to or 
from the platform when requested to do so in terms of the 
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contract embodied in the deed, and alleges that he hath sus- 
tained heavy damages by such failure and refusal, whilst it 
would have been worth to him three hundred dollars per 
annum, if the Company had faithfully complied with the 
contract. 

Complainant also alleges, that by an accidental omission 
the word “desire” was left out of said deed, when it was 
the contract and intention of both parties to the deed that it 
should be inserted, and the proper place for inserting the 
same is indicated by the word “desire” included in brackets 
in this statement. 

The bill prays that the Company may be decreed to pay 
to him the damages which he has heretofore sustained on 
account of their failure and refusal to comply with the con- 
tract, and that the Company may be decreed to specifically 
perform the contract in the future, and that the deed may be 
reformed by inserting the word “desire” in the place here- 
inbefore indicated. 

The defendant met this bill by a demurrer, on the ground 
that the contract set forth in the bill is too vague, uncertain, 
and indefinite, to be acted upon by the Court, and is not 
capable in its very nature of being the subject of a decree 
for specific performance, and that for any breach of said con- 
tract the complainant has an adequate remedy at law, and 
that the bill does not present a case that entitles the com- 
plainant to the relief he seeks, or indeed any other relief 
which a Court of Equity can afford. 

After argument had on this demurrer, the presiding Judge 
overruled the same and sustained the bill in Court, and 
counsel for the defendant assigned error upon that ruling. 


L. E. BLecKLEY and G, A. Butt, for plaintiff in error. 


SPEER & SPEER, for defendant in error. 
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By the Court.—JENKINS, J., delivering the opinion. 


The bill in equity which the plaintiff in error insists 
should have been dismissed on demurrer in the Court below, 


has three objects. 
1st. To compel specific performance of a contract in the 


future. 
2d. To recover damages for past breaches of the same 


contract. 

3d. To reform that contract by the insertion of a word 
alleged to have been omitted by mistake. 

The plaintiff in error, a railroad corporation, in considera- 
tion of a grant of a right-of-way through the defendant’s 
premises, contracted to place beside their road, on said premi- 
ses, a platform convenient for lading and unlading cars, and to 
take from that platform all produce to be shipped by defend- 
ant, and to bring and place on it all freight shipped by or 
for him to that place from any other point on their road. 

To this contract, however, was annexed a condition, that 
defendant should give three days notice to the agent of the 
plaintiff, at the nearest station, of any such freight to be 
transported. Defendant in error alleges in his bill, that 
plaintiffs have, in divers instances, broken this contract, and 
have given notice, in writing, that they do not intend to com- 
ply with it. Certainly the proof of the contract, and of a 
declared intention to violate it, acts as a powerful stimulant 
to any Court having jurisdiction. 

But to us it appears that there is an intrinsic difficulty in 
decreeing prospectively a specific performance of this con- 
tract. 

We are not asked to compel the plaintiffs in error to trans- 
port a particular article of freight now being on the platform 
awaiting transportation, We are asked to decree that they 
shall, in all future time, transport all freight and deliver 
it, as required by defendant in error, in terms of the contract. 

It is evident that any such decree must be as general, and 
as indefinite in its terms as the contract itself. It can not be 
specific as to the kind of produce, the quantity, the time of 
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performance; nor can it make a decree which will be satis- 
fied by any specific act of performance. After decree made, 
the case must be kept open, and if the defendant (in that 
decree) be contumacious, there must be action of the Court 
to enforce it twenty, perhaps fifty times a year, for all time, 
Besides, in regard to each alleged violation of the contract, 
the other party is entitled to a hearing. He may insist that 
the freight in question, at one time, is not of the description 
contemplated in the contract—at another, that it is not the 
property of the party complaining—at still another, that 
notice had not been given in terms of the contract. 

We are satisfied that this is not a contract of which per- 
formance can be compelled by one sweeping decree, embra- 
cing all time and all instances demanding performance. The 
party has an adequate remedy at law, and doubtless would be 
redressed there. 

2d. There is no foundation for the prayer for pecuniary 
damages for past violations of the contract. 

A Court of Equity would not interfere to enforce a con- 
tract, except by specific performance, and that it has been 
‘ geen, is not practicable in this case. 

3d. As regards the relief sought by way of amendment to 
the bill—the reformation of the contract—we think the 
intention of the parties sufficiently apparent to be recognized 
in any court, and that there is no sufficient reason for bring- 
ing the party into a Court of Equity for a reformation of the 
contract. Our conclusion is, that the demurrer should have 
been sustained and the bill dismissed. 

Let the judgment be reversed. 
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Sotomon T. HARRELL, administrator, etc., plaintiff in error. 
vs, ANDREW Park, defendant in error. 


1. P. sued B., H. and P. on ajoint and several promissory note. Pend- 
ing the suit H. died, and his death was suggested of record, and an 
order taken that the plaintiff proceed against the survivors, which he 
did, and took judgment against them. Afterwards the plaintiff sued 
out a scire facias to make the administrator of H. a party to the 
case, which the Court allowed, and gave judgment against him: Held, 


that this was error. 


Action on a note, in Meriwether Superior Court, and 
decision therein by Judge Buu, at August Term, 1860. 


This was an action brought by Andrew Park to recover 
the amount of a promissory note, dated 24th December, 1856, 
due the 25th December, 1857, payable to the plaintiff, or 
bearer, and signed by Elijah Beauchamp and Solomon Har- 
rell,as principals, and Jesse Partridge, as security, for $1,500, 
with interest from the date of the note. 

Pending the action Solomon Harrell died, and at August 
Term, 1858, his death was suggested of record, and an order 
taken “that the plaintiff proceed against the surviving co- 
obligors in their several capacities, and that the judgment 
shall not terminate the case against the said Solomon Har- 
rell, but that plaintiff (or said Jesse Partridge in the event 
he shall pay said debt) be allowed to proceed and make the 
legal representatives of said Solomon Harrell, a party prin- 
cipal in terms of the law, and proceed in terms of the law.” 

At the same term a verdict and judgment were taken 
against Elijah Beauchamp, principal, and Jesse Partridge, 
security for Beauchamp, and Solomon Harrell for the prin- 
cipal and interest due on the note, with costs of suit. On the 
4th of January, 1860, a scire facias was sued out against 
Solomon T. Harrell, administrator of Solomon Harrell, de- 
ceased, for the purpose of making him a party to the suit. 

The administrator resisted the proposal to make him a 
party, on the ground that the plaintiff having elected to 
proceed against Beauchamp and Partridge, the surviving 
co-obligors in the note, and having taken a judgment against 
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them, that suit was at an end, and the administrator could 
not then be made a party to the case according to law. 

The presiding Judge ruled that the administrator could 
be made a party, and ‘passed an order to that effect, and a 
verdict and judgment were rendered against him accordingly, 
That judgment is the error complained of in the bill of 
exceptions. 


GrorcE A. HAtt, for plaintiff in error. 
B. H. Hriu and Apams & Kniaurt, contra. 
By the Court.—JENKIns, J., delivering the opinion. 


Upon the death of Solomon Harrell, one of the defend- 
ants, pending the action the plaintiff below had _ his election, 
either to make his representative a party defendant, and pro- 
ceed against him with the survivors, or having suggested the 
death of Harrell of record, to proceed against the survivors 
alone. 

He elected the latter course and proceeded against them to 
judgment. Now he asks to revive the same case against the 
administrator of Harrell. No authority directly in point 
has been adduced, but our opinion is, that this is inadmissi- 
ble. The final judgment of the Court having been rendered 
against a portion of the defendants, we hold that the record 
is so far closed that it can not be re-opened to make the 
representative of a defendant, who died pending the action, 
a party. No joint judgment could be now rendered against 
all the co-obligors. 

Any judgment obtained against the administrator of Har- 
rell must be several; then why should not that be in a 
several suit ? 

Let the judgment be reversed. 
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Tromas W. CarR, e al., plaintiffs in error, vs, THE Trus- 
TEES OF Emory CoLueEceE, et al., defendants in error. 


1. F. and others filed a bill in equity against C., alleging that certain 
property belonged to them, and prayed that C. might be compelled to 
account for its proceeds. C. set up a demurrer to the bill on several 
grounds. The record showed that the demurrer was sustained and the 
pill dismissed without the grounds on which it was done: Held, that 
in another contest about the proceeds of the property, the record of 
that case was inadmissible to show that the parties were concluded by 
a judgment as to the title: Held also, that parol evidence was inad- 
missible to supply the omission of the record as to the grounds on 
which the demurrer was sustained. 

2. A party to a bill in equity is estopped by a decree thereon, as to mat- 
ters put in issue by the pleadings, and settled by the decree. 

3. Where a cestui que trust consents that a part of the trust property 
may be exchanged for other property by the trustee, and upon a bill 
filed to remove the trustee, the exchange is passed upon and sanctioned 
by a special jury and the Chancellor, and ratified by a decree, the 
cestui que trust is estopped. 


‘Bill in equity, in Newton Superior Court. Tried before 
Judge CABANISS, at the September Term, 1860. 


On the 10th of January, 1820, Thomas Carr, then of 
Columbia county, made his will in due form of law, which 
will, after his death, to-wit: on the 10th day of Novem- 
ber, 1820, was duly proved and recorded in the Court of 
Ordinary of said county of Columbia. 

The 9th and 11th items of the will are as follows, to-wit : 

“9th. I give and bequeath unto my son, William Anthony 
Carr, and Colonel Nicholas Ware, in trust (and whom I con- 
stitute and appoint trustees for the purpose herein named) 
the following negroes, for the sole use, benefit and behoof of 
my lovely, danghter, Selina A. Few, wife of Colonel Ignatius 
A. Few, viz: Lett and her children, Sarah, Lancaster, and 
Cornelia; also, Ben and his wife, Elsa, with their future 
increase—these negroes to be hired out, and the money arising 
from their labor be paid by my said trustees to my said 
daughter, Selina, free from the control of her said husband, 
I. A. Few. 

“ith. All the rest and residue of my estate, both real and 
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personal, not herein disposed of, I will, bequeath and devise 
in the following manner, viz: one half thereof to my grand. 
children, the children of my daughter, Susan B. Ware, to 
them, their heirs and assigns, forever, to be equally divided 
amongst the whole of them, share and share alike. The other 
half I give and bequeath to my son William A. Carr and 
Colonel Nicholas Ware, in trust for the sole use and benefit of 
my lovely daughter, Selina A. Few, free from the control of 
her husband, Colonel Ignatius A. Few, to be by my aforesaid 
trustees, vested in bank stock, or some productive fund, and 
the increase arising therefrom to be paid to my said daughter 
annually, and such other negroes as may fall to her lot and 
share, to be disposed of in the same manner as is prescribed 
for Lett and her children ; and I hereby fully empower my 
executors, hereinafter named, to sell any part of my real 
estate which is not herein otherwise disposed of, for the pur- 
pose of making a division, or for raising funds for the pay- 
ment of my debts, and carrying this my last will into effect ; 
and should my said daughter, Selina A. Few, survive her 
said husband, Ignatius A. Few, then and in that case the 
trust herein created in my son William and Colonel Ware shall 
cease, and the property, both real and personal, so bequeathed 
in trust shall vest in my said daughter Selina solely, and be 
then delivered into her full possession by my said trustees: 
Provided nevertheless, that if my said daughter Selina die 
without a child or children of her body, and living at the 
time of her death, then and in that case the said negroes and 
other property, real and personal, so herein bequeathed, shall 
revert to my estate, and be thereafter equally divided among 
all the children of my son William A. Carr, and the children 
of my daughter Susan B. Ware, share and share alike. I con- 
stitute and appoint my son, William A. Carr, Colonel Nicho- 
las Ware, and my grand-son, Thomas Carr Ware, to be 
executors of this my last will and testament, the latter to 
act when he arrives at the age of eighteen years.” 

After the death of Thomas Carr, to-wit: in the year 1824, 
the Congress of the United States, passed an act declaring 
“that the heirs and representatives of Thomas Carr, or their 
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heirs and representatives, were thereby authorized and em- 
powered to enter, under the direction of the Secretary of the 
Treasury, five thousand acres of land at any time within two 
years from the passage of the Act, in any land office of either 
of the States of Mississippi or Alabama, being the amount 
of a grant made to him by a resolution of the Legislature of 
Georgia, passed in 1786.” 

William A. Carr, as executor of the will of Thomas Carr, 
entered these lands in the State of Alabama, and afterwards 
sold them, or a large portion of them, as the property of the 
estate of Thomas Carr, and the heirs general of the latter 
filed a bill in equity, in Clark Superior Court, against the 
former to compel him to account to them for the proceeds of 
these lands, alleging, that as the grant was made to the heirs 
of Thomas Carr after his death, they did not pass under his 
will, but vested immediately in said heirs. 

William A. Carr set up a demurrer to this bill, and the 
record simply shows the following entry as to the disposition 
of the case, to-wit: ‘ Aug., 1829. Demurrer sustained and 
bill dismissed.” 

William A. Carr acted as trustee of the property bequeathed 
to Mrs. Few for many years, (Col. Nicholas Ware having 
died,) and on the 20th of December, 1836, he filed a bill in 
equity in Clark Superior Court, against Colonel-Ignatius A. 
Few and his wife, the said Selina A. Few, praying to be dis- 
charged from the office of trustee, and the appointment of 
another trustee in his stead, to whom he might deliver the 
trust property. 

In this case a decree was rendered discharging William A. 
Carr and substituting Iverson L. Graves in his stead. It 
was also decreed “that for and on account of the lands sold 
in Alabama by the said William A. Carr and granted by 
Congress to the heirs and legal representatives of Colonel 
Thomas Carr, deceased, that the said William A. Carr to pay 
over to his suceessor, the said Iverson L. Graves, in trust for 
the use of Mrs, Selina A. Few, $5,258 25,” which sum was, 
by the terms of the decree, to be paid in three equal install- 
ments, on the 3d of March, 1840, and on the 3d of March, 
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1841, and on the 3d of March, 1842, respectively. The 
decree further provided, that if the said Ignatius A, Few: 
and his wife, Selina A. Few, preferred to take the stock of 
the Georgia Railroad and Banking Company at par, or the 
notes of Robert Jameson, the purchaser of the lands in Ala- 
bama, to the money decree, they should have the right to do 
so, by making their election in writing, and that if they 
should so elect, that the said William A. Carr should execute 
a transfer of the railroad stock, or notes, to said Graves, for 
the use of the said Selina A. Few. 

Under this decree the parties elected to take the railroad 
stock rather than the money decree or the notes on Jameson, 

On the 31st day of January, 1840, Mrs. Few applied to 
Graves, her trustee, and preferred a request that he would 
execute a blank power of attorney to have said railroad stock 
sold, transferred, or pledged, and also for receiving the divi- 
dends on the same, with which request Graves complied, and 
took from Mrs. Few a receipt, of which the following is a 
copy, to-wit: 

















“T have this day received from Iverson L. Graves, Esq,, 
my lawfully constituted trustee, a blank power of attorney, 
to have fifty shares of railroad stock, (which, by a decree of 
the Superior Court of Clark county, in the State aforesaid, 
was to be transferred by William A. Carr to him, the said 
Iverson L. Graves, for my use,) sold and transferred, or 
pledged, and also for receiving the dividends on said stock, 
and also a blank transfer of the decree of the Court aforesaid 
in my favor, to be used in case the said Carr should not 
transfer the said shares, and the said blank power of atter- 
ney and transfer of the same shall be a full discharge of my 
said trustee, Iverson L. Graves, and payment made to me 
for said shares or decree as the case may be. Provided, the 
shares or decree are sold, otherwise they will remain vested 


in him as my trustee as heretofore. 31st January, 1840. 
“SELINA A. FEW.” 


Mrs. Few received from her husband notes amounting to 
$4,200 00, and a lien on a house and two lots in the city of 
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Columbus, and in consideration thereof the railroad stock 
was transferred to the trustees of Emory College, and Mrs. 
Few deposited the notes and lien with Graves, her trustee, 
to be held by him for her in lieu of the said stock. Graves 
continued to act as trustee for Mrs. Few until March, 1848, 
having in his hands during that time the notes and lien afore- 
said. The whole of the notes were: good and available, and 
Graves had collected a considerable portion of the money due 











thereon. 
Mrs. Few becoming dissatisfied with Graves, as trustee, 


filed a bill in Newton Superior Court, in which Ignatius A, 
Few, her husband, was complainant with her, praying the 
removal of Graves from his office of trustee, and the appoint- 
ment of another in his stead. The bill was returned to the 
March Term, 1842, and amongst other things alleged, that 
Graves had, as trustee, received forty-two shares of railroad 
stock, and had eonverted the stock into other funds for the 
benefit of the said Selina A. Few, the cestui que trust. 

Graves answered the bill, and amongst other things, stated 
the conversion of the stock into other funds, at the special 
instance and request of the said Selina A. Few, 

In this case a decree was rendered removing Graves, and 
appointing Ignatius A. Few trustee in his stead. The decree 
also allowed Graves $50 00 for managing the trust estate, 
and the attorney’s fee and costs of the proceedings, 

Under this decree Graves turned over the trust property to 
Ignatius A. Few, and took a receipt therefor, of which the 
following is a copy: 


“Received of Iverson L. Graves the following negroes, 
to-wit: Letty, Sarah, Jacob, Sam, Ben and Isaac, being all 
the negroes which went into his hands as trustee, the said 
negroes having remained in the possession of the cestui que 
trust during his continuance in the office of trustee, and my 
own note for seventeen hundred dollars, endorsed by Samuel 
J. Bryan, the interest of which has been received from the 
Columbus property, also an order on the Messrs. A. J. & T. 
W. Miller, attorneys at law, for the balance due from Ferry & 

VoL. XXx1I—36, 
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Drummond, being about the gross amount of $184 87, also 
the note of John W. Graves, endorsed by the said Iverson 
L. Graves, dated June 1th, 1811, and due the 2d Monday 
in August thereafter, with interest from date, for the sum of 
- $488 12; also, the sum of twenty-one hundred and twenty- 
eight dollars in cash; said negroes, order, notes and money 
in cash, being in full of all the assets and trust property in 
the hands of said Graves, and this receipt is intended to be 
a full release of the said Graves from his liability under the 
decree above stated, he being, however, still liable for the 
fifty dollars decreed to N. G. Foster, solictor, and the costs 
for said bill. March, the 30th, 1843. 
IGNATIUS A. FEW, 
Trustee for SELINA A, FEw.” 





On the 7th of December, 1855, (the said Ignatius A. Few 
having previously died,) Mrs. Selina A. Few, who was old, 
and had never borne a child, and no sort of probability that 
she ever would, executed and delivered a full conveyance 
and relinquishment to the children of Mrs. Susan B. Savage, 
formerly Susan B. Ware, and before her first marriage, Miss 
Susan B. Carr, and to the children of William A. Carr, all 
right, title, and claim, of any and every nature whatever, 
that she ever had, or then had, to the railroad stock herein- 
before stated. 

On the 15th of August, 1856, Thomas W. Carr, William 
W. Carr, Elisha W. Carr, Florida C. Carr, and Susan A. 
Carr, the children of William A. Carr, and Robert B. Ware, 
Nicholas Ware, Francis Epps, and his wife, Susan Epps, 
William Head and his wife, Caroline W. Head, and Mary 
Ann Veitch, children of Mrs. Susan B. Savage, filed their bill 
in Newton Superior Court, against the trustees of Emory Col- 
lege, and the Georgia Railroad and Banking Company, and 
Iverson L. Graves, asserting their title to the railroad stock, 
(increased to seventy-three and a half shares,) as remainder- 
men under the 11th item of the will of Thomas Carr, grand- 
father of complainants, and by virtue of the relinquishment 
and conveyance to them by Mrs. Selina A. Few. The com- 
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plainants allege that the lands in Alabama did pass to the 
legatees, under the will of Thomas Carr, and that it was so 
decreed and adjudged by the Superior Court of Clark county 
upon a proper case made, and that the railroad stock was sold 
to the trustees of Emory College without order or decree of 
any Court having jurisdiction in the premises, and without 
authority of law, and they pray that the stock may be, by a 
decree, transferred on the books of the company to them, 
that the certificates of stock held by the trustees of Emory 
College may be delivered up and cancelled, and that the 
trustees may account for all dividends received by them on 
said stock. 

On the trial of the case, complainants offered in evidence 
an exemplification of the records of Clark Superior Court 
touching the bill filed by the heirs general of Thomas Carr 
against William A. Carr, and the demurrer thereto, and the 
dismissal of the bill, which evidence was at first admitted, 
but afterwards excluded by the Court, and complainants 
excepted. 

Complainants also offered in evidence the depositions of 
William A. Carr to prove that the bill aforesaid was an 
amicable bill, brought to test the question as to whether the 
lands in Alabama passed under the will of Thomas Carr, or 
vested directly and immediately in his heirs, and also to 
prove, that the bill asserted that the lands did not pass under 
the will, but invested in the heirs immediately under the 
Act of Congress aforesaid, and that the demurrer set up the 
contrary, and that this issue was decided by the Court in 
favor of the demurrer and against the bill. ‘This evidence 
being objected to, on the ground that a record could not be 
proved or supported by parol, was repelled by the presiding 
Judge, and complainants excepted. 

Tho Court charged the jury, “ that if the Alabama lands 
were granted to the heirs and legal representatives of Thomas 
Carr by an Act of Congress, passed after the death of said 
Carr, then these lands did not pass under his will, and were 
not subject to the trusts and limitations thereof, but vested 
immediately in the heirs of said Carr. 


tt Pe 
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The Court also charged the jury, “that if the railroad 
stock, being the proceeds of the Alabama lands, was turned 
over by William A. Carr to his successor in office, Iverson 
L. Graves, in trust for the use of Selina A. Few, in compli- 
ance with the decree removing said Carr from the office of 
trustee, and substituting Iverson L. Graves, then the marital 
rights of Ignatius A. Few were not defeated, and Iverson 
L. Graves was a mere naked trustee, and there being no 
words of separate or exclusive use, the railroad stock vested 
absolutely in Ignatius A. Few.” 

To these charges of the Court the complainants excepted, 

The jury returned a verdict for the defendants, and the 
complainants prosecute the writ of error in this case to 
reverse the judgment, on the grounds of alleged error in the 
ruling and charges of the presiding Judge hereinbefore set 
forth. 


T. R. R. Cops and Ciark & LAMAR, for the plaintiffs 


in error. 
JoHN J. Fioyp, for defendants in error. 


By the Court.—LumMx1n, J., delivering the opinion. 


This bill is filed by the children of William A. Carr and 
Susan B. Savage, by virtue of an assignment of a life-estate 
of Selina A. Few, in and to the property therein named, to 
recover forty-two shares Georgia Railroad stock, and the 
dividends thereon, from Emory College. 

It is claimed to belong to the claimants, by the will of 
their grandfather. That it was bought with the proceeds of 
some lands in Alabama, and that these lands passed by the 
residuary clause in the will of the said Thomas Carr, in 
trust, to his daughter, Mrs. Few, and at her death to the 
complainants. 

Emory College alleges that the Alabama lands did not 
pass under Thomas Carr’s will, but that his children were 
the direct donees of the grant made by Congress to these 
lands, after the death of Thomas Carr, and that consequently 
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the marital rights of Colonel Ignatius A. Few, the husband 
of the said Selina A., attached directly in the lands and the 
proceeds thereof, and that he conveyed the same to Emory 
College. Many years ago, it seems that a bill was filed in the 
Superior Court of Clark county by the heirs-at-law of 
Thomas Carr against William A. Carr, his executor, who 
had sold these lands to one Robert Jameson, in Alabama, to 
make him accountable for their proceeds. 

The bill was demurred to and dismissed, upon what 
ground it does not appear. 

This evidence was offered on the trial of this case, and 
rejected by the Court, and we think very properly, as it did 
not appear upon what ground the demurrer was sustained, 
and there were other grounds upon which it might have 
been sustained, and we are clear that the parol proof of 
William A. Carr, the defendant in that bill, was inadmissi- 
ble to supply the record in this particular. 

But in the view which we take of the next point, all this 
is immaterial. At a subsequent period, in Clark county, 
William A. Carr, being the trustee of Mrs. Few, filed his 
bill to turn over the trust estate in his hands, to Iverson L. 
Graves. This bill was filed against Colonel Few and wife, 
and in this bill it is decreed, that the land fund, which had 
been vested in Georgia Railroad stock, should be transferred 
to the said trustee. It is immaterial, therefore, whether 
Colonel Few was estopped by the first bill or not, le was 
effectually so by this subsequent proceeding, and we can not 
for a moment entertain the notion, that because the decree did 
not employ technical phraseology to create a separate estate 
in this stock, that it must fail, and become the absolute prop- 
erty of the husband. The decree would be reformed, if 
necessary, to make it correspond with and conform to the 
case made by the pleadings, and what was the true intentions 
of the parties, 

Nor was there any thing wrong in this; on the contrary, 
to have suffered this grant of land from the United States to 
the heirs of Volonel Carr to have inured to Colonel Few, and 
through him to his creditors, would have been a cruel hard- 
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ship. In consenting to let this fund therefore take this 
direction, Colonel Few did nothing more than equity would 
compel him to do. He would never have been allowed to 
get possession of this fund except upon these terms. But 
does all this avail the complainants? Mrs. Few, as she had 
the right to do, had consented for this railroad stock to be 
exchanged for other property, and though this case was sent 
back again one hundred times, the same result would follow. 
Moreover she has caused Iverson L. Graves to be removed 
from the trusteeship, and Colonel Few to be substituted in 
his place, and a special jury of Newton county have sanc- 
tioned and ratified this whole proceeding. She may have 
been overreached. She may have yielded to her conjugal 
feelings, and made a hard bargain with her husband. It is 
what thousands have done before her, and thousands will do 
hereafter. So long as trust estates exist they will be con- 
trolled by husbands. It is possible—yes, probable—that in 
the present case, if the property received in lieu of railroad 
stock be what William Few represents it, utterly worthless, 
Colonel Few feels justified in his conscience on account of 
the claim which he relinquished, as husband, to the Alabama 
lands. The heirs of Colonel Thomas Carr, excluding Wil- 
liam A. Carr, the executor, sustained a great sacrifice in the 
premature sale of those lands, and that, too, under the execu- 
tor’s title, which was not worth the paper it was written on. 
Let the judgment be affirmed. 





